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Ir anything were needed to enhance and 
magnify, in the minds of students of juris- 
prudence, the great reputation of Chief 
Justice Marshall, it would be found in the 
scholarly address of Hon. Henry Hitchcock, 
delivered before the political science associa- 
tion of the University of Michigan, upon the 
theme ‘‘The Development of the Constitution 
as Influenced by Chief Justice Marshall,’’ a 
reprint of which we have had the pleasure of 
reading. To one, not familiar with the work 
accomplished by the greatest expounder of 
the constitution, this address will come like 
a new revelation. In these days, when 
questions of constitutional construction in- 
volve simply the application of familiar 
principles to modern conditions, it is difficult 
to realize, that there ever was a time when 
these principles could be debatable. The 
doctrine, that it is the right and duty of the 
court to declare void an act of congress re- 
pugpant to the constitution, as determined 
by Chief Justice Marshall, in Marbury v. 
Madison, in 1803, is to us now no more novel 
‘‘than is the idea of specific gravity,’’ as Mr. 
Hitchcock says. It lies at the very root of 
our system of government. The principle 
laid down in Cohens v. Virginia, as to the 
supremacy of the national constitution over 
that of the States, and that enunciated in 
McCulloch v. Maryland, as to the constitution- 
al power of congress to pass laws not prohib- 
ited by its letter and spirit, and the want 
of power, in the States, to impede or 
burden or control any measures adopted by 
the government for the execution of its 
powers, are all to-day seemingly self-evident 
propositions. The questions involved in 
Gibbons v. Ogden and Brown v. Maryland, 
as to the exclusive right of congress to regu- 
late commerce among the States, and the 
principles there laid down, of which the 
Interstate Commerce Act is the most recent 
legislative application, are in modern courts 
as well settled as any question of the common 
law. So, also, might be said of the principle 
involved in Fletcher v. Peck, Sturges v. 
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Crowninshield, Trustees of Dartmouth Col- 
lege v. Woodward, all upon the subject of 
the constitutional inhibition as to laws im- 
pairing the obligation of contracts. 

But, when it is remembered, that in the 
determination of these great questions, there 
were no guides, no authorities and nothing 
upon which to ground an opinion, except 
upon the eternal principle of reason and 
right, the wonderful foresight and unerring 
judgment of Chief Justice Marshall is mani- 
fest. Mr. Hitchcock leads us along the 
pathway of Marshall’s judicial life, and in a 
vigorous and entertaining manner points out 
the footsteps of that great man, and shows 
us how naturally and without apparent effort 
a constitution was developed or rather un- 
veiled. With commendable diligence, he has 
also made a compilation of the cases in which 
the Chief Justice took part, showing how large 
was his share in the labors of the thirty-four 
years during which he adorned the bench 
and honored a nation. 

In the reading of this address one is irre- 
sistibly filled with the idea that its schol- 
arly style, its lucid statement of legal 
principles, its remarkable familiarity with 
questions of constitutional law, abundantly 
shows the eminent qualifications of Mr. 
Hitchcock, whose name has been prominently 
mentioned, as a member of the court, with 
whose dignity, learning and wisdom he so 
forcibly impresses us. 





Tue meat inspection laws of Minnesota and 
Indiana have met with defeat wherever tested. 
Not only have the United States Circuit 
Courts for Illinois and Minnesota declared 
them invalid, but Indiana’s new law against 
the sale uf meat within the State, if the ani- 
mals killed have not been locally inspected 
before being slaughtered, has been declared 
unconstitutional by one of the lower courts 
and the Minnesota act has met a similar fate 
at the hands of a local State court. The 
tenor of all these decisions is about the 
same. It was of course conceded that the 
legislature was clothed with large discretion 
in the exercise of the police power of the 
State, looking to the protection of public 
health and promoting the general welfare of 
its citizens, yet this power must be so exer- 
cised as not to encroach upon the authority 








422 


THE CENTRAL LAW JOURNAL. 


No. 22 








vested exclusively in congress. In the in- 
terest of public health the State could enact 
rigid inspection laws and exclude from the 
State any article offered for human food 
which, from its noxious condition, put it 
without the pale of legitimate commerce ; and 
could, under reasonable quarantine and in- 
spection laws, meet at its borders such arti- 
cles as, by reason of their putrid or pestilen- 
tial condition, had lost their commercial 
character, and prohibit their introduction. 
The act in question went far beyond this. 
Pure and wholesome dressed meat was 
a useful commodity recognized as prop- 
erty and the subject of legitimate trade and 
lawful interstate commerce. ‘This law did 
not discriminate between the good and the 
bad, but excluded all dressed meats—the 
sound and the wholesome as well as the un- 
sound and unwholesome. The same process 
of reasoning that would sustain its validity 
would sustain a law excluding from importa- 
tion and sale flour or any other prepared 
or manufactured articles of human food, be- 
cause the grain or other material from which 
it was made had not first been inspected in 
the State by officers appointed for that pur- 
pose. Without presuming to criticize this 
conclusion, our prophecy made at the initia- 
tive of this litigation that this statute would 
be held constitutional, leads us to say that if 
this position be correct, the decisions of the 
courts heretofore rendered in some of the 
States, sustaining the oleomargarine laws are 
plainly wrong. We can see no difference in 
principle between the two cases. And, indeed, 
unless it be conceded that ail liquor is bad 
and unwholesome, the same reasoning might 
logically be applied to the prohibitory liquor 
laws, which have been universally upheld. 








NOTES OF RECENT DECISIONS. 


Tue distinction, which is of increasing im- 
portance, under the removal of causes act, 
and also in suits against foreign corporations 
n State courts, between questions of juris- 
diction and the mere place of suability, was 
pointed out in Burck v. Taylor, 39 Fed. Rep. 
581, decided by the United States Circuit 
Court for Texas. Plaintiff was a citizen of 
the eastern district of Texas, and defendant 





a citizen of Illinois, and jurisdiction was ac- 
quired in the State court by service on de- 
fendant in Texas. When defendant removed 
the suit to the Circuit Court of the United 
States, in the western district of Texas, 
plaintiff sought a remand, on the ground 
that neither party was resident of the west- 
ern district of Texas, and, therefore, the 
circuit court would not have had original 
jurisdiction ; hence, could not acquire deriv- 
ative jurisdiction by removal. Judge Maxey 
concedes (what, if we recollect right, is not 
fully sustained by the recent authority) that 
to authorize removal under the second clause 
of the second section of the act of 1888, the 
suit must be one of which the circuit courts 
would have original jurisdiction; but he 
overrules the contention of counsel as ignor- 
ing defined and well recognized distinctions 
between questions of jurisdiction proper and 
the mere place of suability. He says: 


This distinction is clearly indicated by the supreme 
court in Hx parte Schollenberger. In that case Mr. 
Chief Justice Waite, speaking for the court, says: 
“The act of congress prescribing the place where a 
person may be sued is one not affecting the general 
jurisdiction of the courts. It is ratherin the nature 
of a personal exemption in favor of a defendant, and 
itis one which he may waive. If the citizenship of 
the parties is sufficient, a defendant may. consent to 
be sued anywhere he pleases; and certainly jurisdic- 
tion will not be ousted because he has consented. 96 
U. S. 378. 

The precise question here presented was raised be- 
fore Judge Brewer in the case of Railroad Co. v. 
Lumber Co., and ina well considered opinion he held 
that the fact of both parties were non-residents of 
the district did not oust the court of jurisdiction ina 
ease removed from the State court by the non-resi- 
dent defendant. In the discussion of the question he 
uses this language: “The same distinction between 
the general matter of jurisdiction and the particular 
court for suit and trial is recognized in Fales v. Rail- 
way Co., 32 Fed. Rep. 673: Gavin v. Vance, 33 Fed. 
Rep. 84; Loomis v. Coal Co., Jd. 358. Turning to 
the second section, we find that the removal suits are 
those of which, by the first section, the federal courts 
are given jurisdiction. The language speaks of juris- 
diction generally and of courtsin the plural. Any 
suit is removable of which any federal circuit court 
might take jurisdiction, and the mere fact that the 
defendant could have successfully objected to being 
sued in any one or more particular federal courts, 
does not destroy the general jurisdiction of federal 
courts, or prevent its removal. Take the case at bar: 
If the suit had been commenced in this court, and 
process served personally upon the defendant. and it 
had raised no question other than upon the ‘merits of 
the controversy, this court would have had undoubted 
jurisdiction, and the judgment it rendered would 
have been valid. If the jurisdiction of the court upon 
his failure to insist upon his personal privilege be 
conceded in the one case, why should there be doubt 
of the jurisdiction when he voluntarily seeks the 
court?” 87 Fed. Rep. 6, 7. 
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Judge Newman has also construed the two sections 
of ihe siatute now under consideration in the case of 
Bank v. Bank, which came before him in the north- 
ern district of Georgia. Referring to §§ 1 and 2 of the 
act, already quoted in this opinion, he says: “I do not 
think tbat it can be said that juri-diction is given by 
the language quoted from the latter part of §1. It 
rela es t» the locality in which suits may be brought 
by original ‘process or proceeding,’ and is intended 
fur the benefit of defendants. It provides where they 
may be required to answer suits originating in the 
fed-ral courts. Jurisdiction is conferred on the cir- 
cuit courts by the first part of § 1, and that jurisdic- 
tion, when founded on citizenship, is between citizens 
of different States, provided the jurisdictional amount 
is involved; and it is to that portion of the section, 
instead of the latter part, fixing the place where suits 
may be brought by original ‘process or proceeding,’ 
§ 2 refers” (37 Fed. Rep. 659, citing authorities). 

In the case of Gavin v. Vance, 33 Fed. Rep. 88, 89, 
Judge Hammond seems to take a different view of the 
staiute, but the reasoning of the courtsin Bank v. 
Bank, and Railroad Co. v. Lumber Co., supra, is 
More satisfactory to my mind; and, concurring in the 
views expressed in those cases, the court is of opinion 
that the first objection of the plaintiff is not well taken. 


AN interesting question as to the right to 
a savings bank deposit came before the Su- 
preme Court of Iowa, in Schollmier v. 
Schoendelen, 43 N. W. Rep. 282. A person 
had the cashier of a bank write in her bank 
book the following: ‘*Pay to the order of E 
S aod D H all of the within deposit after my 
decease.’’ Thereafter she deposited no 
mvure money and drew out none, and the 
book was in possession of one of the persons 
named in such assignment before her death. 
The book contained a rule to the effect that 
no money should be drawn out of the bank 
unless depositor produced his book; and if 
the bank, having no notice of the loss of the 
book, should pay the money to a person pro- 
ducing it, but not entitled to the money, it 
could not be compelled to pay the same 
again. It was held that such facts were suf- 
ficient evidence of a completed assignment 
during the assignor's life to require submis- 
sion of the question to the jury. Such writ- 
ing alone was not sufficient to create a vested 
interest in the assignees, requiring only the 
death of the depositor to entitle them to pos- 
session of the money. If the book was de- 
livered to the assignees by the depositor 
during her life, or the assignment in any 
other way given effect to by her, her death 
was a condition relating to the time of en- 
joyment of the interest transferred, and not 
to its transfer. The court says, inter alia: 

The defendants, to maintain their defense, rely 





chiefly upon the assignment written in the bank book. 
They contend that it created and transferred to them 
an interest when it was executed, and that the post- 
poning of the right to the full enjoyment of such 
interest until the death of the assignor did not have 
the effect to defeat it. Plaintiff insists that the as- 
signment was of a testamentary character, and that, 
not having been executed in the manner provided by 
law for such instruments, is invalid, and that view 
seems to have been held by the court below. In our 
opinion, the proper effect to be given the assignment 
must depend upon the intent of the decedent with 
respect to it. In terms itis a full assignment of the 
amount shown by the book to be due at the time it 
was made, not of the amount which should be due at 
the death of the assignor. No right to revoke or re- 
scind it is shown to be reserved, and, if it was treated 
by the assignor as a completed transaction, we think 
it passed a present interest in the bank account, and 
is not vulnerable tothe objection made by plaintiff. 
The power to create such an interest was recognized 
in University v. Barrett, 22Iowa, 72. See, also Craven 
v. Winter, 38 Iowa, 472. In Leaver v. Gauss, 62 Iowa, 
314, 17 N. W. Rep. 522, it was held that an instrument 
somewhat in the form of a deed was of a testamentary 
character, for the reason that it expressly provided 
that the grantees should have no interest under it so 
long as the grantors, or either of them, should live; 
but there is no such provision in this case. The bank- 
book in which the assignment was written contains 
the following rule: ‘‘No money deposited in this bank 
can be drawn outin whole orin part unless the de- 
positor produces his book, or his certificate, if there was 
one. In case a book or certificate is lost or stolen, the 
owner should at once give the bank written notice. 
If notice is not given, and the bank pays the deposit 
in whole or in part on the presentation of the book 
or certificate, then the bank is not responsible, and 
cannot be compelled to pay the second time, though 
it be ascertained that the party to whom payment 
was made was not entitled thereto.” It is not claimed 
that a certificate had been i d to decedent. No 
money was deposited or drawn out by her after the 
making of the assignment. The bank book was in 
the possession of one of the defendants after that 
date, and before the death of decedent. These cir- 
cumstances tend to show that the book was delivered 
to defendants to perfect the assignment, and to en- 
able them to obtain the money in controversy, and, if 
that was done by the assignor, we think defendants 
acquired an interest in the money during her life- 
time; and for the purpose of this appeal it is not nec- 
essary to determine whether the interest so acquired 
was by gift inter vivos, or a gift causa mortis, or by 
the execution of the agreement for support claimed 
by defendants. We are of the opinion that that there 
was sufficient evidence of a completed assignment to 
require the cause to be submitted to the jury. 


It is claimed by appellant that the making of the 
assignment was of itself sufficient to create a vested 
interest in defendants, and cases are cited in support 
of that claim. See Ellis v. Secor, 31 Mich. 185; Gerrish 
v. Institution, 128 Mass. 159; Davis v. Ney, 125 Mass. 
590; Martin v. Funk, 75 N. Y. 134; Ray v. Simmons, 
11 R. I., 226; Blasdel v. Locke, 52 N. H. 238; Harris v. 
Hopkins, 43 Mich. 272, 5 N. W. Rep. 318. We think 
there should be some evidence in addition to the 
writing to show that it was regarded by its maker as 
a completed transaction, and that according to her 
intent nothing but the lapse of time was required to 
give to defendants the right tothe possession of the 
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money. As already stated, a delivery of the bank 
book containing the assignment, in-view of the rule of 
the bank quoted and other facts shown of the record, 
would be evidence that decedent regarded the trans- 
action as completed on her part. 


A case on the subject of the exclusive 
right to a trade-name, and one which is in 
line with Nebraska Loan & Trust Company 
v. Nine, noticed in our last issue, is the 
Appeal of Laughman, 18 Atl. Rep. 415, de- 
cided by the Supreme Court of Pennsylvania. 
There it was held that where a large tract 
of land, on which there are many coal mines, 
owned and operated by different persons, 
has been known and recognized for many 
years as the ‘‘Sonman Survey,”’ and a vil- 
lage, post-office, telegraph office and railroad 
station thereon are named ‘‘Sonman,’’ and 
the coal from the mines is shipped and 
known as ‘‘Sonman Coal,’’ that name can- 
not be applied exclusively to the coal mined 
on the tract by one operator as a trade- 
name. The court says: 

But in the exercise of the right to establish a trade- 
mark, there are certain limitations which must be 
observed. No property can be acquired in any word, 
mark, or device which denotes merely the nature, 
kind, or quality of an article. Thus in Raggett v. 
Findlater, L. R. 17 Eq. 29, an injunction to restrain 
the use of the words ‘‘Nourishing Stout,’? which the 
plaintiff had previously used, was refused upon the 
ground that “nourishing”? was a mere English word 
denoting quality. “The owner of an original trade- 
mark has an undoubted right to be protected in the 
exclusive use of all the marks, forms, or symbols that 
were appropriate as designating the true origin or 
ownership of the article or fabric to which they are 
affixed, but he has no right to an exclusive use of any 
words, letters, figures, or symbols which have no re- 
lation to the origin or ownership of the goods, but are 
only meant to indicate their name or quality. He has 
no right to appropriate a sign or symbol which, from 
the nature of the fact which it is used to signify, 
others may employ with equal truth, and therefore 
have an equal right to employ it for the same pur- 
pose.” Manufacturing Co. v. Spear, 2 Sandf. 599. 
And while the office of a trade-mark is to indicate the 
. personal origin or ownership of an article, yet a 
merely geographical name cannot beso used. Bisp. 
Eq. § 457; Canal Co. v. Clark, 13 Wall. 311. In the 
case last cited it was held that the word ‘Lacka- 
wanna,” which is the name of a region of country in 
Pennsylvania, could not, by combination with the 
word ‘‘coal,” constitute a trade-mark, because every 
one who mined coal in the valley of the Lackawanna 
had a right to represent his coal as Lackawanna coal. 
“The word ‘Lackawanna,’ ”’ says Mr. Justice Strong, 
“was not devised by the complainants. They found 
it a settled and known appellative ofthe district in 
which their coal deposits and those of others were 
situated. At the time when they began to use it, it 
was arecognized description of the region, and, of 
course, of the earths and minerals in the region. * * 
* Tt must then be considered as sound doctrine,” 





says the learned justice, “that no one can apply the 
name of a district of country toa well-known article 
of commerce, and obtain thereby such an exclusive 
right to the application as to prevent others inhabiting 
the district, or dealing in similar articles coming from 
the district, from truthfully using the same designa- 
tion. Itis only when the adoption or imitation of 
what is claimed to be a trade-mark amounts to a false 
representation. express or implied, designed or inci- 
dental, that there is any title to relief against it.” In 
the case of Newman v. Alvord, 49 Barb, 588, the plaint- 
iffs manufactured a cement at Akron, N. Y., and sold 
it under the name of “Akron Cement.” The defend- 
ants made the same sortof cement at Syracuse, and 
labeled it ‘‘Onondaga Akron Cement.” The court 
held that, though all the world hada right to manu- 
facture cement at Akron, and call it ‘Akron Cement,” 
yet the action of the defendants, in calling their 
cement, made at Syracuse, “Akron Cement,’ was a 
fraud on the plaintiffs and onthe public, and should 
accordingly be restrained. To the same effect is our 
own case of Iron Co. v. Uhler, 75 Pa. St. 467, where a 
corporation adopted the trade-mark “Glendon” upon 
their iron. The place where their furnaces were 
located was afterwards erected into a borough by the 
name of Glendon. Another company, engaged in 
business in the same place, afterwards used the word 
“Glendon” on theiriron, and it was held that the 
second company was justified inso doing. ‘The ap- 
pellees,” said this court in the case cited, “‘put upon 
their pigs the initials of their firm andthe name of 
theirtown. That name was Glendon tothe whole 
world. It cannot be that the previous appropriation 
by the appellants of the word which now is the name 
of the town prevents any other manufacturer of pig- 
iron within its limits from using the same word. If 
it be so now it may continue through all the coming 
time. The boundaries of the town may be enlarged, 
the borough may grow into a city, the manufactories 
of pig-iron may be multiplied, yet the word most ex- 
pressive to indicate their location must be denied to 
allsave one. So far as the authorities goto restrain a 
manufacturer from the adoption of a truthful trade- 
mark, we will endeavor to enforce them. When 
asked to go further, we must decline. If the effect of 
the ineorporation of the appellants’ district of 
country into a town by the name of Glendon has been 


to deprive them of some of their former rights, they - 


must submit to the consequences.” It is upon the 
same principle that every person may put his own 
name upon his own goods, notwithstanding another 
person of the same name may,in that name, manu- 
facture and sell the same or a similar article. Burgess 
v. Burgess, 17 Eng. Law & Eq. 257. 


Applying these principles to the case now under 
consideration, it seems clear that the plaintiffs are not 
entitled to the exclusive use of the word ‘“‘Sonman” as 
atrade-mark. Itis clear from this evidence, that 
“Sonman” is a word of geographical signification. It 
denotes a specific territory or region of country of 
considerable extent, which is, and, for many years, 
both before and since the trade-name was adopted, 
has been devoted to the production of a somewhat 
peculiar quality of coal by different operators. * * 

* * We donot say that a geographical name may 
not, in some cases, or under some circumstances, be 
applied as a trade name; but we do say that when the 
article to which it is applied is the product of the 
place named the term cannot be used as a trade-name 
by one to the exclusion of others, owners of like pro- 
ducts of the same place. This is the doctrine of all 


No. 22 








aT aeaere elle Tae er eT 


eot @ 





Vou. 29. 


THE CENTRAL LAW JOURNAL 425 








the cases. The case of Wotherspoon v. Currie, L. R. 
5 H. L. 512, relied upon by the appellees, when prop- 
erly considered and understeod, will be found, we 
think, to be consistent with this statement of the law. 
In that case, as we understand it, the trade-name 
“Glenfield”? was applied to starch which, at the time 
of the infringement, was not made at Glenfield, but 
elsewhere. The name was then used, and for some 
time before that had been used, in an entirely fic- 
titious sense, as denoting the personal origin of the 
article knownas “Glenfield Starch,” and not in con- 
nection with the place of its manufacture. The word 
*Glenfield,’’ assuming that it may have a geograph- 
ical import at first, was at the time of the infringement, 
used in an entirely different sense, and for a wholly 
different purpose; and the remarks of the lord 
chancellor are intended to emphasize the fact that the 
defendant, who was then the owner of Glenfield, had 
nothing to lose in being denied the privilege of af- 
fixing the name of his private estate to his products, 
as the place was of little consequence, and he could 
hope for no advantage therefrom, only from the fact 
of considerable importance that the plaintiffs had 
manufactured a superior article of starch known by 
that name, which had a great reputation in the 
market, and of which they had made large sales. It 
is doubtless true, as a general propositiun, that the 
name of a private estate may be used by the owner as 
atrade-name. The case cited is an illustration in 
point; for the plaintiff in that case at first manufact- 
ured starch on the private estate of Glenfield, and 
called his statch “Glenfield.” He removed from his 
private estate, but retained for his starch manufact- 
ured elsewhere the same trade-mark, and his right to 
do so was sustained by the judgment. But Sonman 
is not the name of a private estate in this sense; it is 
the name of a large boundary of land containing a 
number of separate private estates, owned by a num- 
ber of different persons, all of whom are engaged in 
the same business of mining and shipping coal; and 
we hold that no one of these can assume and adopt as 
a trade-name the name by which the place is generally 
known in the geography of the county, to the exclu- 
sion of others. 


A Question in the law of carriers of goods 
came before the Supreme Court of Minne- 
sota, in Hull v. Chicago, etc. R. Co., 43 N. 
W. Rep. 391. It is there held that where, 
by special contract, the liability of a com- 
mon carrier of goods is limited to loss or in- 
jury through his negligence, the carrier 
must, to excuse himself, after loss or injury 
is shown, show that it occurred from some 
cause other than his negligence. He must 
show there was no negligence on his part. 
The court says: 


The contract, in terms, exempts the defendant 
from liability for damages except such as might 
result from collision of the cars being thrown from 
the track. This goes further than the law permits a 
common carrier to go in Jimiting his liability. Since 
the Christenson Case, 15 Minn. 270, it has been settled 
by judicial decision in this State that a common car- 
rjer cannot exonerate himself by contract from liability 
for his own negligence, and this rule is now recog- 
nized by statute. Section 26, c. 188, Gen. Laws 1885. 








The most favorable construction for the defendant 
which could be given to this contract would hold that 
it exempts it from liability for damages from any 
cause but its own negligence, and collisions, and the 
ears being thrown from the track. In Shriver v. Rail- 
road Co., 24 Minn. 506, the contract attempted to ex- 
empt the carrier except for gross negligence. The 
court held it went further than the law allowed, and 
treated it as a contract exempting the carrier except 
for negligence of any degree. 


The rule as to the burden of proof held in that case 
is applicable to this; and upon further examination 
and consideration we are satisfied that the rule is jus- 
tified by reason and public policy. The common law 
excepts from the carrier’s liability loss or damage 
caused by act of God or the public enemy. No one 
would contend but that, where the common-law lia- 
bility is not varied by contract, the carrier, to excuse 
himself, must show that the loss or damage was within 
one of the exceptions to his liability; that it was 
caused either by tne act of God or of the public enemy. 
Such proof wouid make a prima facie case of non-li- 
ability. The plaintiff might then show that, but for 
the carrier’s negligence, the loss or damage would not 
have occurred though caused apparently by one of the 
excepted causes. The reason why proof of loss by the 
act of God or the public enemy makes a prima facie 
ease of non-liability is that in the nature of things 
those causes of loss arise without fault of the carrier. 
He can in no case be responsible for their existence, 
though he may be for bringing the goods within their 
operation. Suppose by special contract the parties 
except one other cause or loss, say by fire, why in that, 
case, should the owner be required to prove in the 
first instance that the loss did not occur from that ex- 
cepted cause? Inasmuch as such a cause of loss may 
arise by negligence of the carrier, it may be doubted 
(and we do not in this case decide it) that the proof of 
loss from such a cause, without evidence that it did 
not arise through negligence of the carrier, would 
make a prima facie case of non-liability; certainly 
nothing short of evidence that the loss was from the 
excepted cause would excuse him. It must be borne 
in mind that the liability is not created by the special 
contract. The law creates the liability, and merely 
permits the parties to except from it certain causes of 
loss. Prima facie, the carrier is liable upon proof of 
delivery and acceptance for carriage, and of loss or 
damage in carrying. If there be any contract varying his 
liability he must show it, and that the loss came within 
the exception made by it. Itis not for the owner to 
prove there was no such contract. And if such a con- 
tract be proved it would seem illogical to require of 
him to show that the loss did not occur from the cause 
excepted by it. Ifthe contract, instead of specifying 
certain exceptions to the liability is general in its 
terms, and excepts from the liability all causes of loss 
or damage but the carrier’s negligence, how does the 
carrier show that the loss or damage was within the 
exception, but by proof that it occurred from a cause 
other than his negligence? Some of the courts, to jus- 
tify putting the burden of proof as to negligence on 
the plaintiff,consider the carrier, where his liability 
is varied by contract, as a private or special, and not a 
common ,carrier. This would make the carrier’s char- 
acter, whether common or private, depend not on the 
character of the business he is engaged in, or holds 
himself out to the world to be engaged in, but on 
whether he has, by contract, varied, even in the slight- 
est particular, the liability which the law, in the ab- 
sence of contract, imposes on him. We cannot accept 
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such a doctrine. We think the common carrier re- 
mains such even though in the particular case he 
may have to some extent, limited bis liability by con- 
tract, and that all the rules of law applicable to com- 
mon carriers apply to such a case except inso far as 
the parties may, by express contract, have varied 
them. The severe rule of liability of the common law 
was imposed largely from considerations of sound 
public policy. A common carrier is engaged in a pub- 
lic employment. Ordinarily, one who delivers to bim 
goods parts entirely with his possession and control 
over them, and knows nothing of what takes place 
during the carriage, while the carrier bas possession 
and control over them, and is supposed to know, or 
have the means of knowing, what bappens to them, 
and if they are lost or injured how it occurred. The 
common law recognized the danger of collu-ion, con- 
nivance, and fraud between the carrier and his serv- 
ants or others, which might leave the owner practi- 
cally at the mercy of the carrier if he was required to 
prove negligence or fraud. To make such proof be 
would ordinarily have to call the very men whose 
recklessness or frailty caused the injury. To prevent 
this the law excused the carrier only upon his prov- 
ing that the loss or damage occurred from the act of 
God or the public enemy,—causes for which he could 
not be supposed to be responsible. The reasons 
which require the carrier to excuse himself for his 
failure apply with as much force toa case of limited 
as to a case of full common-law liability. 


A RATHER unusual question as to the con- 
struction of a contract of insurance, came 
before the New York Court of Appeals, in 
Kratzenstein v. Western Assurance Co., 22 
N. E. Rep. 221. An insurance policy on 
goods carried by a commercial traveler de- 
clared the persons ‘‘indorsed hereon to be 
insured upon all kinds of lawful goods, 
wares and merchandise laden on board the 
good vessel or vessels, boat or boats, rail- 
road or carriage, lost or not lost, st and 
from ports and places to ports and places on 
a regular and lawful route, for the several 
amounts and at the rates as hereon in- 
dorsed.’’ It also declared the risks taken to 
be ‘‘of the lakes, rivers, canals, railroads, 
fires, jettisons, and all other perils or mis- 
fortunes to the hurt, detriment or damage of 
said property.’’ The written indorsement on 
the policy was: ‘‘To the amount of $1,000, 
to cover on clothing and merchandise against 
any and all risks and perils of fire and inland 
navigation and transportation while on ves- 
sels, steamboats or railroads, cr in hotels, 
stores or depots, in the United States, and 
while in custody of the assured or traveling 
salesman.’”’ The salesman had the goods in 
a carriage, and in attempting to ford a 
stream at the usual place of crossing they 
were damaged by water. It was held that 





the goods were covered, though transporta- 
tion by carriage was not specified in the 
written indorsement on the policy. The 
court says: 


The main question arising for decision is whether 
by the terms of the contract the permitted means of 
transportation are to be indorsed upon the policy. 
No indorsement is neccessary, even upon an open or 
running policy, unless it is required, and then only to 
the extent required, by the specified agreement ofthe 
parties. 1 Pars. Mar. Ins. 328. Itis claimed on the 
one band that the words “as bereon indorsed,” as 
they appear in the firs sentence, already quoted from 
the policy, refer simply to the amount and rate of in- 
surance; while it is contended on the other that they 
refer to and qualify every part of the sentence which 
precedes them. If the latter construction is correct, 
it is difficult to see why the word “indorsed” should 
be used twice in the same sentence as it involves a 
useless repetition and is an awkward and unnatural 
expression. The natural, as well as the grammatical, 
construction, as it appears to us, is that the words in 
que-tion refer to the amount and rate of insurance, and 
require that these should be indorsed, as, by the first 
part of the sentence, the persons insured were re- 
quired to be indorsed upon the policy. The interme- 
diate portions of the sentence, which relate tothe point 
in dispute, are not so connected with either part con- 
taining the word “‘indor<ed” as to be controlled by it. 
According to the body of the policy, therefore, the in- 
sured had the right to transport their goods on vessels, 
boats, railroad, or carriage. But assume that, with- 
out violence to reason or grammar, the construction 
favorable to the respondents is possible, and hence 
that it is doubtful what the real meaning is, how 
should that doubt be determined? Where an insur- 
ance contract is so drawn as to be manifestly ambigu- 
ous, 80 that reasonable and intelligent men on read- 
ing it would honestly differ as to its meaning, the 
doubt should be resolved against the company, be- 
cause it prepared and executed the agreement, and is 
responsible for the language used and the uncertainty 
thereby created. Allen v. Insurance Co., 85 N. Y. 473; 
Herrman v. Insurance Co., 81 N. Y. 184; Dilleber v. 
Insurance Co., 69 N. Y. 256, 263; Hoffman v. Insur- 
ance Co., 32 N. Y. 405. If the defendant intended 
that the risk should not cover goods in transit, except 
by such conveyances as should be mentioned in the 
indor~ement, it should have said soin clear and un- 
mistakable terms, so that no one could be misled. 
The provision that no shipment is to be considered as 
insured until approved and indorsed on the policy, 
has reference only to the property insured. As that 
is not named in the body of the agreement, it becomes 
@ neccessary part of the indorsment, fur otherwise 
there would be no subject of insurance, and nothing 
for the contract to operate upon. 

As we consirue the body of the policy, the indorse- 
ment is required to cover but five subjects: the amount 
of insurance, the rate charged, the guods shipped, the 
port or place of loading or departure, and the names 
of the assured. With these points covered by the in- 
dorsement, the cuntract became complete, and each 
provision thereof effective. The indorsement, of 
course, while not required to extend further, could be 
made to enlarge or limit any provision of the policy 
proper. It wasclearly within the power of the par- 
ties to make the indorse ment exclusive by the use of 
terms showing their intention to doso. Although, &s 
already appears, the indorsement need not embrace 
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the permitted means of transportation, the ques- 
tion still remains whether the indorsement, as 
made, contains anything upon the subject that is in 
necessary conflict with the body ofthe policy. The 
important fact underlying this poiat is that the 
contract was enlarged by the indorsement into a travel- 
ing salesman’s policy. Thus the risk was extended to 
the goods of the assured while in hotels, stores, or de- 
pots, although by the body ofthe instrument this was 
not permitted. The object ofthe policy was to pro- 
tect property in the custody of a traveling salesman 
while he was off on his trip, whether he was traveling 
from place to place, staying over night at an hotel, ex- 
hibiting the goods ina store, or had them ata depot 
waiting for atrain. Under these circumstances, is it 
probable that the parties intended to exclude one of 
the commonest modes of conveyance used by commer- 
cial travelers? Moreover, as common carriers and 
innkeepers are insurers, unless protected by special 
contract or by statute, property in charge of a travel- 
ing salesman would stand in greater need of protec- 
tion while he was traveling with them in a carriage 
tban when he had them on a vessel or train, or at his 
hotel. Why should a policy designed to protect a 
special class omit the risk as to which that class had 
the greatest need of protection? Tne writtenindorse- 
ment does not expressly restrict the insurance to the 
points covered by it. It contains no provision that 
those shall bethe only risks, or that the means of 
transportation mentioned shall be exclusive. The 
omission of the word “carriage” from the written in- 
dorsement does not contradict anything in the printed 
body of the poliey. No words of limitation or of ex- 
clusion are used. Nothing in the indorsement either 
expressly, or even by neccessary implication, pre- 
cludes the use of a carriage to transport the goods. 
Indeed it is doubtful whether a condition of that char- 
acter can be created by implication. Rann v. Insur- 
ance Co., 59 N. Y. 387. There is, in fine, no conflict, 
either literal, or intrue intent and meaning, between 
the printed and writted parts of the policy, with ref- 
erence to the vehicle to be used in carrying the goods 
from place to place. What, then, becomes of the 
word “‘carriage,” as used in the body of the policy? 
By force of what provision of the contract can it be 
ignored orexcluded? How can effect he given to every 
word used by the parties, as the authorities already 
cited require where there is no conflict, unless it is 
held that the property was covered while in the car- 
riage of the traveling salesman? 


Tuat the absurdity of a certain kind of 
public worship is no defense to a charge of 
disturbing it, is held in Hull v. State, 
22 N. E. Rep. 117, by the Supreme 
Court of Indiana. It was there held that 
where defendant entered a meeting of the 
Salvation Army with a cigar in his mouth and 
refused to remove his hat, as requested, he 
was guilty of violating Rev. St. Iu.d., 1881, § 
1988, forbidding the disturbance of public 
worship; and it was no defense that the 
method of worship was singular or uncom- 
mon. Also, that where an information for 
disturbing public worship alleges that by 
such conduct certain persons named were 





disturbed, such allegation is surplusage, and 
it is not necessary to prove it as laid. The 
court says: 


The appellant was found guilty of having violated 
the provisions of Section 1988, Revised Statutes, 
1881, by di-turbing a collection of persons known as 
the “salvation Army,”? who were met together for re- 
ligious worship. It is insisted that the evidence does 
not sustain the verdict. A number of witnesses testi- 
fied that the appellant entered a room where persons 
adhering to the above-named society or organization 
were assembled for the purpose of conducting relig- 
ious services according to their accustomed method, 
with a cigarin his mouth, and without removing his 
hat, and that he persisted in conducting himself in 
this offensive manner after he had been courteously 
requested to desist. The evidence tends to show that 
his conduct was such as to divert the attention of the 
audience from the services then in progress to himself, 
and members of the assembly testified that they were 
disturbed by his behavior. There was conflict in the 
testimony, but itis manifest that the jury believed 
that which tended to establish the foreguing state- 
ment. Such conduct as that above described is 
wholly indefensible, and was weli calculated to dis- 
turb an assemblage of worshipers. McLain v. Mat- 
lock, 7 Ind. 525. It makes no difference that the 
method of worship of those assembled was singular 
or uncommon. The protection of the statute is ex- 
tended to all, irrespective of creed, opinion or mode 
of worship. Persons who meet for the perpose of 
religious worship, by any method which is not in- 
devent.and unlawful, have a right to do so without be- 
ing molested or disturbed. Whart. Crim. Law. Sec. 
1556a; Gillett Crim. Law, Sec. 381. 

After charging that the appellant unlawfully mo- 
lested and disturbed a certain collection of divers in- 
habitants of the State who were met together for re- 
ligious worship, the information concludes with the 
allegation that the acts and conduct of the apellant 
therein described were to the disturbance of certain 
persons named, who were there present at the meet- 
ing. It is now contended that there is a fatal variance 
in that the proof fails to show that all those named 
were disturbed. The pointis not welltaken. It is set- 
tled that where anindictment or information contains 
allegations descriptive of the identity of that which is 
legally essential to the charge, even though the descrip- 
tion be unnecesxarily minute, the proof must agree 
substantially with the discription. Lewis v. State, 113 
Ind. 59; 14.N. E. Rep. 892, and cases cited: 1 Bish. 
Crim. Proc., Sec. 485. Where uneccessary descrip- 
tive matter is mingied with matter of essential de- 
scription, the whole must be proved as Jaid; but “the 
limit of the doctrine is that, if the entire averment 
whereof the descriptive matter is a part is surplusage, 
it may be rejected, and the descriptive matter falls 
with it, and need not be proved.’”? Jd., Sec. 487. The 
information in the present case was complete without 
the allegation that the appellant’s conduct was to the 
disiurbance of certain persons named; and within the 
rule above stateu, since the matter of description was 
merely surplusage, it was not necessary to prove it as 
laid. There was no error. 
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LIABILITY OF A MUNICIPALITY FOR 
INJURIES INFLICTED BY FALLING 
OBJECTS. 





In Grove v. City of Fort Wayne, it was 
charged that a brick cornice of a building 
projected over the sidewalk one foot, and 
that the city, with full notice of its defective 
condition, allowed it to remain so projecting, 
without erecting any barrier on the sidewalk 
to prevent pedestrians passing under it, and 
that the plaintiff, without negligence on his 
part, while passing under it, was injured by 
a part of it falling upon him. Under these 
facts the city was held liable. 

A statute declared that ‘‘the common 
council shall have exclusive power over the 
streets, highways, alleys and bridges within 
such city,’’ and provided that they might 
collect an ad valorem tax for general purposes 
on all property within the city, not exceeding 
a stated per centum. The city wasalso em- 
powered by a general statute ‘‘to prevent the 
incumbering of streets, squares, sidewalks 
and crossings with vehicles, or any other 
substance or material whatever interfering 
with the full use of the same,’’ and to remove 
and abate ‘‘nuisances.’’ Referring to these 
statutes, the court said: ‘‘Under plenary 
power like these, a city has not discharged 
her duty to the public when she has merely 
made the surface of the ground over which 
the traveler passes sufficiently smooth and 
level, and guarded by railings, to enable him 
to travel with safety and convenience, by the 
exercise of ordinary care on his part. Ob- 
structions entirely above ground may inter- 
fere quite as much with the safe and conven- 
ient use of a street or sidewalk as those upon 
the surface. Indeed, the danger from unsafe 
projections over a street would seem to be 
greater than from obstructions upon the sur- 
face. The latter may, in many cases, with 
care, be avoided by the person passing. 
The former cannot, except by foregoing 
the use of the street, so far as to keep 
out of the way of the matter liable to fall. 
It will not do to say that a city has no power 
over a street above the surface. That would 
deprive her of the right to prevent the pro- 
jection of signs and other obstructions over 
a street, not reaching to the surface, ren- 
dering the street impassable. The power of 
a city over her streets, and the right of the 





public to them, extends upwards indefinitely, 
for the purposes of their preservation, safe 
use, and enjoyment. And the duty of a city 
in this respect is commensurate with her 
power. The cornice projecting over the 
sidewalk, being constructed in such a manner 
as to be dangerous and liable to fall, was a 
nuisance, interfering with the safe use of the 
sidewalk below, and might have been abated 
by the city. If she chose to let the building 
be completed with the projecting cornice, she 
might have taken steps to guard the public 
against danger of passing under. But hav- 
ing done neither, after having had notice, 
she is liable for the injury complained of.’”! 

In Hume v. Mayor, etc. of New York,” the 
plaintiff was injured by a falling wooden 
awning, or shed, over the sidewalk. He was 
standing under it waiting for the horse cars 
when the accident occurred. Posts set in the 
sidewalk two feet within the curb stone sup- 
ported the outer edge of the awning while 
the inner edge rested upon a cleat or strip 
of board nailed to the building at the height 
of twelve feet from the sidewalk. The end 
of the rafters of the awning did not rest on 
this cleat, but was put against and held by 
nails driven through them into it, by a pro- 
cess called ‘‘toe-nailing,’? which was the 
driving of nails obliquely through the 
side and near the end of the rafter into the 
cleat. A short time before the accident a 
heavy snow fell upon the awning, to a depth 
of two or three feet, and it was this which 
caused the accident. The city was held 
liable, the court saying: ‘‘We think that on 
principle‘ as well as upon authority, a per- 
manent covering or roofing of the street, like 
that in the present case, must be regarded as 
so connected with the street as to throw upon 
the city the duty of removing it or causing it 
to be sufficiently supported, where it is dan- 
gerous to persons using the street, either by 
reason of defective construction or want of 
repair, and the city has notice of the danger, 
or it has existed so long and is so easy to 
be observed that notice may be inferred, and 
that this liability exists even where the 
structure was not made by authority of the 
city or under supervision of any of its offi- 
cers, and that such a structure, if in a dan- 


1 45 Ind. 429, 15 Am. Rep. 262. 
274 N. Y. 264, reversing 9 Hun, 674. See Merrill v. 
Portland, 4 Cliff. 138. 
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gerous condition, may properly be treated as 
a defect in the street. This duty is especially 
plain in respect to those streets in the city of 
New York the fee of which is vested in the 
city upon trust to keep the same open as 
public streets in like manner as the other pub- 
lic streets in said city are and of right ought 
to be. If these streets are permitted to be 
covered, it behooves the city at least to see 
that the covering is not such as to imperil the 
lives of those passing under it.’’ 

Falling within the lines of the principles 
stated in these quotations, are a number of 
cases decided in the same way. Thus, where 
a wooden awning projecting over a sidewalk 
fell by reason of its decayed condition, and 
injured the plaintiff, a recovery was allowed, 
the city being chargeable with notice of its 
condition.* A similar decision in the same 
State was made on like facts.‘ A law gave a 
city ‘‘care, supervision and control’’ over its 
streets. No ordinance was in force prohib- 
iting the erection of awnings over the side- 
walk; but notwithstanding this, where a 
defective wooden awning fell and injured the 
plaintiff, a recovery was allowed.’ Soa city 
is liable for an injury inflicted by the fall of 
a flag pole erected in the streets, although 
placed there by private citizens years pre- 
viously, even though it had no notice that it 
was insecure and the pole was in an untrav- 
eled part of the street; the city being 
chargeable with notice of its tendency to de- 
cay and thus become unsafe. Where a city 
having power over the trees in the streets 
and public squares, by ordinance prohibited 
any interference by private persons with 
them, it was held liable for an injury caused 

3 Drake v. City of Lowell, 13 Metc. 292; Day v. Mil- 
ford, 5 Allen, 98. Onthe question of notice, see the 
New York case, quoted from above, and the same case 
on the first appeal, 47 N. Y. 639. 

4 Day v. Milford, 5 Allen, 98. 

5 Bohen v. City of Waseca, 32 Minn. 176, 50 Am. Rep. 
564, 19 N. W. Rep. 730. So, it was held that a tele- 
graph company, using the streets for its poles, was 
liable if one fell and injured a traveler, and in the 
opinion the liability of the city was fully recognized. 
Dickey v. Maine Tel. Co., 46 Me. 488, 8 Am. L. Reg. 
358. A pedestrian sat down on a door-sill of a house 
fronting on a street totie his shoe, and a brick fell 
from the house, which was in a dilapidated condition, 
and hit his head within the street lines. The owner 
of the house was heid liable. Murray v. McShane, 52 
Md. 211, 36 Am. Rep. 367. 

6 Norristown v. Moyer, 67 Pa. St. 355; Gilmartin v. 
Mayor, etc. of New York, 55 Barb. 239. As to notice 


of atendency to decay, see Hume vy. Mayor, etc., 74 
N. Y. 264. 





by the falling of a dead limb which it had neg- 
ligently allowed to remain upon a tree in such 
a square—the decision resting upon general 
principles, and not upon the duty to keep 
streets and ways in repair.’ 

In order to enable the injured party to 
recover, it is not necessary that the falling 
object should be wholly or partly within the 
street. Thus, where a bill-board was erected 
at the corner of a street and partly. held in 
position by stays nailed to the sidewalk, it 
being, to the knowledge of the city, negli- 
gently constructed, the city was held liable 
to a person injured by its being blown upon 
him; and whether or not the plaintiff was 
guilty of contributory negligence in going 
near by it, when he could have seen its dan- 
gerous condition, was a question for the 
jury.* So where the injured person stopped at 
a private hydrant on an adjacent lot, one or 
two feet from the street line, to get a drink 
of water, and while standing with one foot 
on the lot and the other on the sidewalk, a 
roof, on a building adjacent to the street, 
negligently permitted by the city to remain 
in the unsafe condition it was, was blown off 
and caused the injury, a recovery was al- 
lowed. 

Following in the same line, it was held that 
the erection and maintenance of a foot bridge 
of iron and wood across a street from the 
second story of one building to the second 
story of another, not in any manner resting 
upon the ground of the street it covers and 
being over thirteen feet above the surface, is 
an obstruction of the street, and subjects the 
owner toa fine under a statute prohibiting 
the obstruction of a street,’ the court saying: 
‘*It may be said, figuratively speaking, that ~ 
the right of the public, in a public street or 
highway, extends beneath the surface to the 
center of the earth, and above its surface to 
the highest heavens, to such an extent, at 
least, that no person may wrongfully obstruct 


such public rights. The permanent and ex- 


clusive use and occupancy of any public 
street or highway by any person, by the 
erection or maintenance of any structure on, 
beneath or above its surface, which wrong- 


7 Jones v. New Haven, 34 Conn. 1. 

8 Langan v. City of Atchison, 35 Kan, 318, 57 Am. 
Rep. 165. 

® Duffy v. City of Dubuge, 63 Iowa, 171, 50 Am. Rep. 
743. 

10 Bybee v. State, 94 Ind. 443. 
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fully obstructs or may obstruct such street 
or highway, is a misdemeanor within the 
meaning of the statute, and is punishable as 
a public nuisance.’’” 

So it has been held that a rope stretched 
across the street and left temporarily, during 
which time an injury was occasioned thereby 
to a person passing, was such an obstruction 
as rendered the town liable.” But in 
Massachusetts, ~where the ropes were 
stretched across the street and fastened to 
staples outside the street, the city was held 
not liable, and the case was distinguished 
from Drake v. City of Lowell,” the court 
saying: ‘‘But such awnings were fixed and 
permanent structures within the bounds of the 
highway ;’’ and it was added that ‘‘this court 
has more than once expressed the opinion 
that in such a case the limit of this liability 
was reached.’’4 

Another line of cases does not, it seems, 
entirely harmonize, in principle, with those 
previously cited—being instances of falling 
signs, weights, and the like. 

In New Haven, a heavy iron weight, at- 
tached to a cloth suspended across the street, 
fell and injured the plaintiff’s decedent. 
The cloth was owned and controlled by a 
private person. It was held that the town 
was not liable. A statute of the State made 
it the duty of the town to ‘‘make, build, and 
keep in good and sufficient repair all the nec- 
essary highways and bridges within’’ the 
limits; and provided that ‘‘if any person 
shall loose a limb, break a bone, or receive 
an™ bruise or bodily injury by means of any 
defective bridge or road, the town * * * 
which ought to keep such road or bridge in 
repair shall pay to the person so hurt or 
wounded just damages.’’ The court refused 
to consider the hanging weight as a defect in 
the street; and in its discussion gave the fol- 
lowing approximate definition of a ‘‘defect,’’ 
within the meaning of the statute: ‘Any ob- 
jects in, upon, or near the traveled path, 
which would necessarily obstruct or hinder 
one in the use of the road for the purpose 
of traveling thereon, or which from its na- 
ture and position, would be likely to produce 


U See Baumgartner v. Hasty, 100 Ind. 575. 

12 French v. Brunswick, 21 Me. 29 ; Chicago v. Fow- 
ler, 60 Ill. 322; Baltimore v. O’Donnell, 53 Md. 110, 36 
Am. Rep. 395. 

1313 Mete. 292. 
1t Barber v. City of Roxbury, 11 Allen, 318. 





that result, would generally constitute a de- 
fect in the highway.’’ ® 

In Massachusetts snow and ice on the roof 
of a house standing on the inner margin of 
the sidewalk slid from the roof and injured 
a pedestrian below. It was held that the city 
was not liable, the court saying: ‘‘The lia- 
bility of towns for injuries caused by de- 
fective ways is created by statute; and is 
not to be extended by construction beyond 
the limits which a reasonable interpretation 
of the statute establishes.’’ ‘‘In most cases, 
the town has discharged its duty when it has 
made the surface of the ground over which 
the traveler passes sufficiently smooth, level, 
and guarded by railings, to enable him to 
travel with safety and convenience by the ex- 
ercise of ordinary care on his own part. 
There may be many causes of injury to which 
he might be exposed in traveling upon such 
a way, which would not constitute any defect 
or want of repairin the way itself. The 
town, if it has done its duty in making the 
way safe and convenient in all the proper at- 
tributes of a way, is not obliged to insure the 
safety of those who use it.’”"* So where a 
show-board, situated similarly to the one re- 
ferred to in the Kansas case, blew down and 
injured a person, a recovery was denied, be- 
cause the highway was not out of repair by 
reason of the bill-board being where it was 
situated.” 

A sign fastened to an iron rod fell and in- 
jured the plaintiff. It overhung the sidewalk, 
but at a height not to interfere with travel. It 
was hung-in a very unsafe way, of which the 
the city had ample notice; but a recovery 
was denied.!® On the same facts, a like de- 
cision was made in Connecticut.” A brick 
wall was left standing upon the line of a street 
after the burning of a building, and it after- 
wards fell upon the plaintiff and injured him. 
It was alleged that the wall was crumbling and 
likely to fall, andit was admitted to be private 
property—not in the street, but on the line 


15 Hewison v. City of New Haven, 34 Conn. 136, 91 
Am. Dee. 718, distinguishing Jones v. New Haven, 34 
Conn. 1; commented on in Grove v. Ft. Wayne, supra. 

16 Hixon v. Lowell, 13 Gray, 59. 

17 Taylor v. Peckham, 8 R. I. 349, 5 Am. Rep. 578. 

18 Jones v. City of Boston, 104 Mass. 75,6 Am. Rep. 
194. 

19 Hewison v. City of New Haven, 37 Conn. 475, 9 
Am. Rep. 342. This is the same case on a second ap- 
peal, referred to above. The strip of cloth is referred 
to here as a sign or flag. 
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of the street—and that the remainder of the 
wall was pulled down by the city, upon com- 
plaint of the citizens, after the accident hap- 
pened. The city was held liable. The 
charter gave the city power over the streets 
and alleys, and thereby the court deduced 
the city’s duty to exercise it, ‘‘and to keep 
the streets, lanes, alleys, and sidewalks in 
such condition that persons passing over or 
along them may do so with safety and con- 
venience’’—saying: ‘*To this end, it is the 
duty of the city authorities to remove any 
nuisance from the streets or sidewalks; and 
anything that endangers the life of a person 
passing along the sidewalk is a nuisance 
which they are bond to abate.’’ To the sug- 
gestion that the city was not liable, because 
it stood on private ground, it was answered: 
‘*‘We think this too narrow a view of the sub- 
ject. If the city is bound to fill up a pit by 
the edge of the sidewalk, or to fence it off, 
so that no one may be injured by it, or to 
remove anything hanging over the sidewalk 
which may work injury to those passing by, 
why is it not bound to remove a crumbling 
wall standing so near the sidewalk as to fall 
upon it?’ While it did not appear in the 
case, the court said, to the suggestion that it 
was blown down by the wind, that ‘‘if the 
wall was firm and solid, and did not, under 
any ordinary circumstances, endanger any 
person passing by, and it was thrown down 
by tempest or other act of God, and the 
plaintiff was injured by the fall, the city is 
not liable ;’’ but that it would be otherwise 
if the wall was insecure from its construc- 
tion.” 

So where a wall in violation of an ordi- 
nance was left standing, and fell and injured 
a child standing in a sma!l house near by, 
the child being one foot within the street line 
when struck, it was held that the city was 
liable. The wall had been standing two 
years, and was part of a house burned down. 
It was in a dilapidated condition, being badly 
impaired. Of the child being one foot out- 
side the sidewalk, it was said: ‘‘It is per- 
fectly immaterial what position is occupied 
by the person injured, if the death is occa- 


2 Parker v. Mayor, etc. of Macon, 39 Ga. 725, 99 Am. 
Rep. 486; cited approvingly in Savannah v. Waldner, 
49 Ga. 324; Belton v. Vinton, 73 Ga. 99; Chapman v. 
Macon, 55 Ga. 568. So, a city is liable for a falling 
derrick. Hardy v. Keene, 52 N. H. 370. See Sa'isbury 
v. Herchenroden, 106 Mass. 458. 








sioned by the negligence of the city in failing 
to remove a nuisance. The question in such 
case is, whether the injury is occasioned by 
a public nuisance which it was the duty of 
the city to remove. Had this wall been 
standing in the center of a lot or block be- 
longing to a private person, the city may not 
have been liable for injuries resulting from 
its fall, but that would be, not because of 
the particular position of the person injured, 
but because the wall was not a public nui- 
sance. It certainly would be remarkable that 
where a wall is juston the edge of a public 
street in a populous city, and a passer-by on 
the sidewalk should happen to step off the 
walk and go behind the wall on the opposite 
side to the street, or at either end of it, there 
could be no liability, which it conceded would 
have existed had he remained in the street. 
Such a discrimination it would be difficult to 
characterize in terms complimentary to the 
law. The position of the person injured is a 
matter of no importance. The question is, 
whether the injury resulted from a neglect of 
duty on the part of the city, and this depends 
on the question whether the immediate cause 
of the injury was a public nuisance.’’# 

In New York the wall of a burned building 
fell on a person and injured him. The wall 
began at the margin of the sidewalk and ran 
back, at right angles thereto, one hundred 
and sixty feet. The wall, a week after the 
fire, fell on a house on the adjoining lot in 
which the plaintiff was at the time. The 
city’s charter authorized it ‘‘to establish, 
publish, modify, ordain, amend or repeal or- 
dinances, rules, regulations, and by-laws,’’ 
for a large number of purposes, among 
which was ‘‘to raze or demolish any buildings 
or erections which by reason of fire, or any 


‘other cause, may become dangerous to hu- 


man life or health, or may tend to extend a 
conflagration.’’ This clause was held to im- 
pose no liability on the city fora failure to 


21 Kiley v. City of Kansas, 69 Mo. 102, 33 Am. Rep. 
491. In Louisiana, where the facts were similar to 
those in the Georgia case, a precisely opposite con- 
clusion was reached. Howe v. New Orieans, 12 La. 
Ann. 481. The Supreme Court of Indiana says of this 
latter case that “‘no authorities are cited upon the point, 
and the consideration given the subject does not 
seem to have been very thorough.” Grove v. City of 
Ft. Wayne, supra. City is not liable for the fall of a 
market house caused by a wind storm of unprece- 
dent force and violence. Flori v. City of St. Louis, 69 
Mo. 341. : 
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exercise the power conferred, it being a 
power of local legislation, ‘‘in the essential 
elements necessarily discretionary ; when it 
shall be exercised, in what manner existed, 
by what sanction enforced, must inevitable 
rest in the sound judgment of the legislative 
board.’’ Another clause of the charter gave 
the city power ‘‘to compel the owners or oc- 
cupants of any wall or building within the 
city, which may be in an unsafe or ruinous 
condition to render the same safe, or to take 
down or remove the same, and to prohibit 
such erections,’”’ and also ‘‘to require the 
summary removal or abatement of all nui- 
sances, or substances likely to become such 
from any street, lot or building.’’ But it 
was held that this gave the city no power ‘‘to 
enter upon private property and abate 
a private nuisance ;’’ that it gave the city 
power only to put ‘‘a command upon him’”’ 
and to punish ‘this disobedience’’ by fine; 
and that in this respect the city’s power (and 
the resultant duty therefrom) was ‘‘very dif- 
ferent from that relating to the city streets, 
parks, avenues, and buildings, which are 
within the corporate possession and control, 
which involve no invasions of private prop- 
erty or private right, and for the negligent 
care of which the city is alone responsible.’’” 
But the court, waiving the question whether 
the city had the power to order the wall 
taken down, and holding that it did, said that 
the power conferred by the language quoted 
was conditional only, conditioned upon the 
fact that the walls were unsafe, and if they 
were not the council could not touch them. 
The court found from the evidence that it 
was questionably whether the walls were un- 
safe or not; that nothing in their character 
indicated it; that the city council was not 


22 The court at this point distinguished Kiley v. City 
of Kansas, supra, by saying that the wall, in that 
case, ‘‘fronted upon the street menacing the public, 
and was deemed a public nuisance;” and that “the 
common council had legislated and passed an ordi- 
nance declaring all buildings and structures danger- 
ous to the public, nuisances.’”’ Parker vy. Macon, 
supra. “The wall stood on the edge of the side- 
walk.” Jones v. New Haven, supra. “The trees to 
be pruned were in the streets and public parks.”’ Nor- 
ristown v. Moyer, supra. ‘The rotten liberty pole 
stood in the street.” In all these cases the general 
public were interested, the citizens were menaced, the 
nuisance was public; the corporation could act with- 
out danger or question of trespass. While here the 
walls threatened only adjoining private property and 
endangered the lives not of the public, but of the ad- 
joining owners or occupants.”’ 





bound to consult experts to ascertain if the 
walls were unsafe, and ‘‘if they had done so 
the experts would probably have differed, as 
usual ;’’ that the city council ‘‘had no right 
to act upon a doubt, or a fear, or a bare 
possibility, when the public were not im- 
periled, and only private rights to be pro- 
tected ;’? and that such council, if it had 
made a mistake in not pulling down the walls, 
it was only one of judgment, for which the 
city was not liable. The plaintiff, therefore, 
failed.” 

Where the injury was caused by the fall of 
of a wooden awning, constructed in the usual 
manner by proper mechanics with timbers 
of proper form and size; which had, for 
months previously to the injury, been dam- 
aged bya fire engine of the city running 
against it, but repaired by a competent me- 
chanic, who did what he supposed was nec- 
essary to make it safe; anda day or two 
before the accident an unusually heavy snow 
fell upon the awning, and that part repaired 
gave way, thereby causing the injury, it was 
held error to refuse to submit to the jury 
whether the fall of the awning was not occa- 
sioned by a secret defect, not discoverable, 
resulting from the injury to it by the 
unusual quantity of snow upon it, and to 
charge, that, if they so found, that the city 
was entitled to a verdict.“ Ona second ap- 
peal it was held that the proof showing the 
awning to have been constructed seven years 
before it fell was not conclusive that it had 
been properly constructed and maintained.” 

W. W. THornTOon. 

Indianapolis, Ind. 

23 Cain vy. Syracuse, 95 N. Y. 83, affirming same case, 
29 Hun, 105. 

24 Hume v. City of New York, 47 N. Y. 639. 


2% Hume v. Mayor, etc., 74 N. Y. 264, reversing 9 
Hun, 674. 








RES GESTZ—MITIGATION OF DAMAGES. 


WHITE V. WARD. 


° 
Supreme Court of Appeals of Virginia, June 13, 1889. 





In an action for damages sustained by reason of 
personal assault, it is competent, as a part of the res 
geste, for the defendant to show that plaintiff had 
published in his newspaper matter grossly insulting 
to defendant on the day prior to the assault, which 
was committed at the first meeting of defendant and 
plaintiff. Also that the same is competent tending to 
show matter in mitigation. 








XUM 


2 ea i ae 


FES YS Hy 


dE ee 





XUM 


40 
Te ee + 


Vou. 29. 


THE CENTRAL LAW JOURNAL. 


433 








Lacy, J. This is a writ of error to a judgment 
of the circuit court of Washington county, ren- 
dered on the 20th day of January, 1888. The ac- 
tion was trespass for a personal assault, made by 
the defendants in error upon the plaintiff in error, 
shooting him down in the town of Abingdon on 
the 27th day of September, 1885. On the trial 
the verdict was for the plaintiff. and damages as- 
sessed against the defendants for the sum of 
$1,375, and judgment rendered by the court ac- 
cordingly. The plaintiff took sundry bills of ex- 
ception at the trial, and, after the verdict was 
rendered in his favorfor the sum stated, he was 
dissatisfied with the amount, his action being for 
$25,000 damages; and moved the court to set aside 
the same, and grant him a new trial, which mo- 
tion the court overruled, and certified the evi- 


dence; whereupon the case was brought to this 


court by writ of error. 

The evidence, so far as we deem it necessary to 
be stated, is as follows: Ward, the plaintiffin 
error, and plaintiff in the court below, was the 
editor of anewspaperin the town of Abingdon, 
which had a general circulation throughout the 
State of about 1,000. In the issue of that paper 
which appeared on the 26th day of September, 
1885, the following appeared, referring to the de- 
fendant William White, the party who did the 
shooting: ‘*The man that goes into a conven- 
tion, and seeks the support of a convention, and 
then runs without any valid reason, against the 
nominee of the convention, would steal the cop- 
pers off the eyes of » dead negro.” Also: ‘*We 
propose, first, to ask these questions, namely: 
William White, why was he caucusing with the 
enemies of Democracy at Winton’s warehouse? 
and how a man can honorable seek the nomina- 
tion of the .Democratic party, and, because he 
didn’t get it, become a traitor?” etc. Before the 
issue in question appeared, Ward absented him- 
self on business, and was detained by several rail- 
road connections, so that he did not reach home 
until the day after the said publication, It was 
proved that, before the publication in question, 
Ward had threatened to attack White's private 
character, and been warned thatif he did White 
would shoot him; and he had boasted, with an 
oath, that he was no coward. White was an in- 
dependant candidate for the senate, and had thus 
incurred the enmity of some of his fellow-men. 
When the publication was made, people called 
White's attention to these insulting comments 
upon him, and he became furiously angry, and 
showed such violonce of excitement as to make it 
evident that a conflict would occur when the two 
men met. But Ward was absent, as has been 
stated, and only returned the next day. Upon 
the train Ward was warned that White was look- 
ing for him, and he opened his valise, and trans- 
ferred therefrom a revolver to his pocket. Rid- 
ing up from the depot in the hotel omnibus, 
Ward passed White coming down on the side- 
walk in an excited way, going towards the de- 
pot. White turned and followed the omnibus, 





which, however, left him, and went on to the ho- 
tel, and Ward alighted without injury, and went 
to his room, got his dinner, armed himself with 
another pistol, so that he had one in his hip- 
pocket and one in his coat-pocket. After moving 
about, going to his office and coming back, he re- 
turned to his room, and lay down on the bed, 
and then came out on the street, in the afternoon, 


and saw one of the defendants, N. Graham White, 


sitting on the hotel porch, who got up, and left 
as Ward ceme out, ina suspicious sort of way; 
but Ward, looking up and down the streets to see 
if the coast was clear, walked over to adrug- 
store, and bought a cigar, and chatted awhile 
with the druggest, who was his friend,—about 15 
minutes,—and then walked along the street back 
to his hotel, smoking a cigar, holding that in one 
hand andhis cane in the other hand. But just 
before he reached the hotel, without warning, he 
was shot down, and, falling, rolled over on his 
back, and saw, across the street, William White, 
gunin hand, on the curbstone, looking, as the 
evidence states, like one of the characters in Dan- 
te’s Inferno. Ward was badly shot, but he 
crawled to the porch, and pulled himself up and 
over by the bannisters, into shooting position, as 
he says, and opened fire on Graham White, stand- 
ing behinda tree. While Ward was crawling 
along to the porch White shot at him again, but 
his aim was impaired by some one seizing the gun, 
and Ward was not again struck, although he and 
Graham White exchanged several shots, Ward 
was very badly hurt, and for many months lan- 
guished of wounds which were thought very dan- 
gerous, and likely to result most unfavorably; but 
he got well, and none of the unfavorable results 
followed. 

The first exception taken, and the first assign- 
ment of error here, is that the court admitted in 
evidence the newspaper articles mentioned above. 
It is insisted by the counsel for the plaintiff in 
error that the newspaper insults were too remote 
to have had any effect on the matter; that White 
had a whole day and more to get cold in; and 
that the articles could neither have been admit- 
ted in evidence correctly, as matter in mitigation 
of damages, nor a part of the res geste, but should 
have been excluded altogether. On the other 
side it is insisted that they were properly admit- 
ted in evidence in mitigation of damages, and 
also as part of the res geste; and we are cited to 
the case of Davis v. Franke, 33 Grat. 416, (decided 
in this court in 1880.) In that case Staples, J., 
says: ‘“‘The authorities are generally agreed 
that, in an action of tresspass for an assault and 
battery, the defendant may, under the general is- 
sue. give in evidence matters which go merely to 
the quantum of damages, by way of palliating the 
offense. Where the defendant relies upon pro- 
vocation, it must be so recent as to raise the pre- 
sumption that the assault was committed in heat 
of blood, excited by the conduct or declarations 
of the plaintiff. The rule which confines the de- 
fendant to proof of recent provocations received 
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from the plaintiff is subject to modifications 
which more or less qualify the rule, according to 
the particular circumstances of each case.’’ Lord 
Abinger said, in Fraser v. Berkley, 32 E. C. L. 
791: ‘The law would be an unwise law if it did 
not make allowance for human infirmities, and, 
if a person commit violance at a time when he is 
smarting under immediate provocation, that is 
matter of mitigation. * * * It appears to me 
to be severe to say that you should not look at 
the cause which induced the assault.’’ Judge 
Staples also says, in the case of Davis y. Franke, 
concerning the res geste: ‘It has been justly 
said that the affairs of men consist of a complica- 
tion of circumstances, so intimately interwoven 
as to be hardly separable from each other. Each 
owes its birth to some preceding circumstance, 
and in its turn becomes the prolific parent of 
others; and each, during its existence, has its 
inseparable attributes and its kindred facts, ma- 
terially affecting its character, and essential to be 
known in order to a right understanding of its 
nature. These surrounding circumstances, con- 
stituting a part of the res geste, may always be 
shown to the jury in connection with the princi- 
pal fact.’’ Citing Mr. Justice Park as saying in 
Rawson v. Haigh, 2 Bing. 104: ‘It is impossible 
to tie down to time the rule as to the declara- 
tions.”’ The area of events covered by the term 
res geste depends upon the circumstances of each 
particular case, Whart. Ev. § 258. 

When a business man, coolly and disengagedly, 
contemplates half a dozen distinct negotiations 
in the course of an hour, the sweep taken by the 
res geste in each case is limited to what is done in 
the time of the particular negotiation. Miles v. 
Knott, 12 Gill & J. 442. When, however, one 
man of high parts and great energy is employed 
in asingle protracted negotiation of great im- 
portance, then we can conceive of his whole time 
for weeks being absorbed in the negotiation, and 
of its so tinging with its characteristicts every 
thing that he does and says that for all this period 
the things that he does and says become rather 
the incidents of the negotiation than of himself. 
Fifield v. Richardson, 34 Vt. 410; Cunningham v. 
Parks, 97 Mass. 172; Railroad Co. v. Redd, 54 
Ga. 33. So if in one of our streets there is an un- 
expected collision between two men, entire 
strangers to each cther, then the res geste of the 
collision are confined within the few minutes 
that it occupies. When, again, there is a social 
feud in which two religions factions are arrayed 
against each other for weeks, and so much ab- 
sorbed in the collision as to be conscious of little 
else, then all that such parties do and say, under 
such circumstances, is as muca a part of the res 
geste as the blows given in the homicides for which 
particular prosecutions may be brought. Whart. 
Ev. § 259; Com. v. Suerry and Com. v. Daley, re- 
ported in the appendix to Whart. Hom.; Rex v. 
Gordon, 21 How. State Tr. 542. 

The res geste may be, therefore, defined as 
those «ircumstances which are the undesigned in- 





cidents of a particular litigated act, and which 
are admissible when illustrative of such act. 
Nutting v. Page, 4 Gray, 584. These incidents 
may be seperated from the act by a lapse of time 
more or less appreciable. They must stand in 
immediate causal relation to the act—a relation 
not broken by the interposition of voluntary in- 
dividual wariness, seeking to manufacture evi- 
dence for itself. Incidents that are thus immedi- 
ately and unconsciously associated with an act, 
whether such act incidents are doing or declara- 
tions, become in this way evidence of the char- 
acter of the act. And Lord Denman in Rouch v. 
Railway Co.,1Q.B. 61, approving the saying of 
Baron Park, above cited,“‘that it is impossible to 
tie down to time the rule as to the declarations”’ 
that may be made part of the res geste, said ‘‘that, 
if there be connecting circumstances, a declara- 
tion may, even at a month’s interval, form part 
of the whole res geste.”” And Mr. Wharton says, 
upon the authority of numerous cases: ‘*There- 
fore declarations which are the immediate ac- 
companiments of an act are admissible as part 
of the res geste; remembering that immediateness 
is tested by closeness, not of time, but by causal 
relation.’”?’ Whart. Ev. § 262. And what is done 
is part of the res geste as well as what is said. 
Mr. Field, in his admirable work on the Law of 
Damages, says: ‘In actions for willful injuries 
to the person, where vindictive damages are 
claimed, the defendant should not be restricted 
in proving matters which took place at the very 
time of the injury complained of. But he hasa 
right to show the jury the true relations of the 
parties, and any facts and circumstances relating 
to the act, in order that they may determine how 
far it was wanton, malicious, vindictive, or un- 
provoked, or how far extenuated by the conduct, 
declarations, or provocations of the plaintiff.’ 
Section 118. Printiss v. Shaw, 56 Me. 427. Cited 
approvingly in Davis v. Franke, supra. 

Upon the foregoing principles we think the ad- 
mission in evidence by the court of the newspaper 
articles was plainly right. They were the direct 
cause of the assault complained of. Without 
them, therefore, there would have been no as- 
sault committed. To have exhibited the defend- 
ant to the jury in the attitude of a wanton assas- 
sin, without cause or provocatian, shooting down 
a fellow-man, who was guiltless of injury or of- 
fense towards him, would have been a mockery 
of justice. How far these stinging insults mit- 
igated the evil of the attack in question wasa 
matter for the jury to determine, but there can 
be no doubt—there can be no denial—that the in- 
sulting words stood close to the act in question in 
immediate causal relation thereto and thus con- 
stituted part of the res geste, and as such were ad- 
missible in evidence. 

But they were also admissible in mitigation of 
damages. They caused the assault,—provoked it; 
were of a character to greatly excite and inflame 
the passions of the defendant; and, while the time 
extended itself through the period during which 
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the whereabouts of the plaintiff were unknown 
the subsequent meeting brought the whole mat- 
ter vividly before the mind, and again ignited the 
passions of a man thus put under the ban ofa 
newspaper insult, which was at the very time of 
the assault under the eyes of thousands of his fel- 
low men, and which tended towards his utter 
degradation. He was taunted with the matter.on 
every hand, and, so far from cooling, time—the 
lapse of time itself short, and enforced by the ab- 
sence of the offender—had only more and more 
excited the outraged passions of the defendant, 
and caused him to do an act which it is unreason- 
able to suppose he would have committed without 
them. They were properly admitted in mitiga- 
tion of damages, and were as essentially a part of 
the case as the assault itself. * * * 





Note.—The principal case quotes the definition of 
res geste, as given by Professor Greenleaf,! to which 
it might have very aptly added that of Wharton, 
which in substance says that res geste may be those 
circumstances which are the undesigned incidents of 
a particular litigated act, and which are admissible 
when illustrative of such act.? 

The definitions are apt, but the difficulty arises 
when one attempt to square the facts by the rule. 
When the matter offered is so far detached as to 
admit of deliberate design, it cannot be regarded as a 
part of the res geste.3 Circumstances, facts and 
declarations which serve to illustrate the character of 
the main facts are admissible as a part of the res 
geste.4 That which is to be regarded as a part of the 
res geste must characterize and be calculated to 
“unfold the nature and quality of the facts” which it 
is intended to explain and so harmonize as to consti- 
tute one transaction. Matter constituting a part of 
the res geste must have arisen out of, been connected 
with, or have given rise to the principal fact.6 Matter 
showing the intent which govern the causation of the 
principal! fact is a part of the res geste, and admissi- 
ble.? In an action for slander, it is competent for the 
defendant, in mitigation of damages, to put in evi- 
dence slanderous statements made by the plaintiff to 
a third person concerning the defendant, and by such 
third person communicated to the defendant before 
the speaking of the slanderous words.’ 


1 Greenleaf on Evidence, § 108. 

2 Wharton on Evidence, § 259. 

8Saunders v. Macon Ry. Co., 28 Ga. 94; Wilson v. 
Sherlock, 36 Me. 295; Lane v. Bryant, 9 Gray (Mass.) 245; 
McAdam v. Brand, 35 Ala. 478; People v. Vernon, 35 Cal. 
49; Mobile Ry. Co. v. Ashcraft, 48 Ala. 15; Paul v. Berry, 
78 Lil. 158; Corinth v. Lincoln, 34 Me. 310; Cornville v. 
Brighton, 39 Me. 333; Plummer v. French, 22 N. H. 450; 
Newman Vv. Bean, 21 N. H. 93; Bateman v. Bailey, 5 Term 
Rep. 512; Flint v. Trans. Co., 7 Blackf. 536; Russell v. 
Frisbie, 19 Conn. 205; Amick v. Young, 69 Ill. 542. 

4 Stirling v. Buckingham, 46 Conn. 461; Elkins v. Ham- 
ilton, 20 Vt. 627. 

5Enos vy. Tuttle, 8 Conn. 260; Boyden v. Burke, 14 
How. 575; Blood v. Rideout, 13 Metc. (Mass.) 237; Carter 
v. Buchannon, 3 Kelley, 513; Hamilton v. State, 36 Ind. 
280. 
6 Sterling v. Buckingham, 46 Conn. 461.) 

71 Greenleaf on Evidence, § 108. 

8 Walker v. Flynn, 12 Cent. L. J. 166; 8. C., 130 Mass. 
151; Atkinson v. Detroit Free Press, 46 Mich. 341. For 
an excellent article upon the subject of Res Gesta, 
treating it generally, by Joseph A. Joyce, Esq , see 16 
Cent. L. J. 2,22, 42. Also note by Richard F. Stevens, 
Jr., in 20 Cent. L. J. 453. 





JETSAM AND FLOTSAM. 





EXCLUSION AND SEPARATION OF WITNESSES.— 
The final ruling of the court in the Cronia murder 
trial, admitting the testimony ofa witness for the 
prosecution who had evaded the intended effect of the 
order excluding the State’s witnesses from the court- 
room by reading the testimony inthe newspapers, is 
in accord with the later and swunder decisions on the 
subject. The court is reported in the papers to have 
said: “The rule of extension would unquestionably 
apply as well to newspaper reading’as to the exclusion 
from the room, and in making my ruling at thix time 
I feel that Iam changing the rule, and I think it is 
necessary, in view of modern newspaper circulation.” 
Instead of changing, the court appears to have fol- 
lowed the existing rule. In the case in question, 
merely the spirit of the court’s order was violated, 
and unintentionally. In most of the decid2d cases, the 
witnesses actually remained in court in direct dis- 
obedience of the order. Yet,on what would seem 
to be the sounder cases, the power of the judge is 
limited to punishing the witness for contempt. 
Cobbett v. Hudsun, 1 E. & B. 11; Gregg v. State, 
38 W. Va. .705; Parker v. State, 37 Mil. 329; audio 
jurisdictions where the judge is held to have the right 
altogether to exclude the disobedient witness, if he 
sees fit, that right is very rarely exercised. Pi-asant 
v. State, 15 Ark. 624; Sartorious v. State, 24 Miss. 602. 
—Havard Law Review. 


FIXTURES IN KENTUCKY.—The court of appeals of 


Kentucky must be overworked. Judge Hoit seems to 


be convinced that ice in an ice houxe mav be treated 
as afixture. “If it [i. e., a chattel] have a special 
adaptation to the use to which the freehold is being 
applied, and its removal would seriously impair us 
value, then such an intention may fairly be inferred 
as to constructively connect it with the freehold, and 
the business for which it is being used. Turning 
from this general law of fixtures to the case in band, 
we find that the property sold was an hotel, for the 
use of which ice is almost, if not quite, indi~pensable,” 
ete. Hill v. Munday, 11S. W. Rep. $56 (Ky.), 2l June, 
1889. It may be observed, however, that this doctrine 
as to fixtures is not strictly necessary to the decison. 
It is not quite clear from the judge’s language just 
what the ice is affixed to; ice-house, hotel, freehold, 
and business, together with realty, are all mentioned 
in dangerous proximity. We are afraid that some 
one may feel called on to tell the truth to the court of 
appeals of Kentucky, even as Gil Blas felt moved to 
speak to the fictitious Archbishop of Granada.—Har- 
vard Law Review. 


EVASION OF MARRIAGE Laws.—That Atlanta lover 
who nearly went crazy because the laws of Georgia 
would not allow him to marry his mother-in-law, 
ought to have crossed the State line into a State that 
has no such laws, got married and then gon- home 
with his wife. There is no law against living in 
Georgia with a wife married in another State, accurd- 
ing to the laws of that State. That is the way Indiana 
cousins evade our Indiana law, which forbids the 
marrying of cousins.— The Indianapolis Journal. 








RECENT PUBLICATIONS. 





A TREATISE onthe Law of the Domestic Relations 
embracing Husband and Wife, Par-nt and ¢ hild, 
Guardian and Ward, Infancy, and Master and 
Servant. By James Schouler, Lecturer in the 
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Boston University Law School, and Author of 
Treatises on the ‘“‘Law of Personal Property” 
**Bailments including Carriers,” etc. Fourth Edi- 
tion. Boston. Little, Brown & Co. 1889. 


' The reputation of this book and of its authoris so 
firmly established that it seems almost unnecessary to 
make more than casual mention of it. Suffice it to say 
that it is the fourth edition, that it has been prepared 
by the author, and that in it are embodied the latest 
English and American decisions, brought down to 
date. The subjects of Husband and Wife, Marriage, 
the Wife’s Separate Estate, Antenuptial Settlements, 
Divorce, Rights and Duties of Parent and Child, 
Guardian and Ward, Rights and Disabilities of In- 
fants, and Master and Servant are all treated exhaust- 
ively and in an able manner. The book contains 
seven hundred and fifty pages and in point of execution 
is first class. 





A TREATISE ON FRAUDULENT CONVEYANCES AND 
CREDITOR’s BILLS with a discussion of Void and 
Voidable Acts. By Frederick 8. Wait, of the New 
York Bar, Author of ‘Insolvent Corporations,” 
“Trial of Title to Land.” Second Edition Re- 
vised and Enlarged. New York: Baker, Voor- 
lins & Co., Law Publishers. 66 Nassan. St. 1889. 

Perhaps in the entire domain of legal literature there 
is no book of more practical value to the commercial 
lawyer than this.- It not only discusses questions 
which are arising every day in the practice of a mer- 
cantile lawyer but its method, style and treatment of 

“the subject are in every way good and well deserves the 
reputation which the first edition brought to its au- 
thor. In this second edition we are told that many 
additions have been made to the original text, and the 
number of citations increased by at least one thousand. 
The work of revision has been done by the author per- 
sonally. Ittreats fully of the remedies of creditors 
instituted to annul fraudulent conveyances and re- 
cover equitable assets. Creditors}bills, under both 
code and chancery practice—the interests in property 
available to creditors—the forms of procedure, both in 
law and in equity, have been considered. The book is 

a large octavo volume of 854 pages. The type and 

style of printing is noticeably new and beautiful. 





Books RECEIVED. 


THE AMERICAN AND ENGLISH ENCYCLOPEDIA OF 
Law. Compiled under the editorial supervision of 
John Houston Merrill, late editor of the American 
and English Railroad Cases and the American 
and English Corporation Cases. Volume VIII. 
Northport, Long Island, N. Y.: Edward Thompson 
Co., Law Publishers. 1889. 


THE GENERAL PRINCIPLES OF THE LAW OF CON- 
TRACTS, in the Form of Rules for the use of Stu- 
dents. By Reuben M. Benjamin, Professor of 
Law in the Illinois Wesleyan University. Bloom- 
ington, Ill.: Published by R. M. Benjamin. 1889. 


RIGHTS, REMEDIES AND PRACTICE at Law, in Equity 
and under the Codes. A Treatise on American Law 
in Civil Causes, with a Digest of Illustrative Cases. 
By John D. Lawson, Author of Works on Pre- 
sumptive Evidence, Expert Evidence, Carriers, 
Usages and Customs, Defenses to Crimes, etc. In 
seven volumes. Vols. 1 and 2. San Francisco: 
Bancroft-Whitney Co. Law Publishers and Law 
Booksellers. 1889. 








QUERIES AND ANSWERS. 





QuERY No. 2%. 
A left a will disposing of his property as follows: 
“Fourth. I direct said |trustees, as soon as they, my 





executors, shall have settled my estate and had a final 
accounting thereon, or so much sooner as they may 
deem advisable, to divide the moneys and securities in 
their hands, into seven parts. The first part shall con- 
tain four thousand dollars; the second part five thou- 
sand dollars; the third part two thosand dollars; and 
each of the other four parts six thousand dollars, pro- 
vided there shall be sufficient funds to make these last 
four parts contain such amounts, if not, then they 
shall be reduced equally, the last four parts being kept 
equal, and said trustees to hold, and invest and dis- 
pose of the same as hereinafter provided, for the fol- 
lowing persons respectively.’? The estate of the tes- 
tator instead of being thirty-five thousand dollars as 
he supposed, is found to amount to over fifty thousand 
dollars. The question is whether under this clause 
the entire estate is disposed of or only the specific 
amounts designated. Cite authorities. M. M. 
QuERY NO. 25. 

C obtained judgment against K before a justice of 
the peace here. Execution was issued thereon and a 
levy was made upon sufficient property to satisfy the 
said judgments and costs. But before sale of the 
property, but after levy, K’s father obtained judgment 
against said C before another and different justice, 
and execution was issued thereon. Now, K, Sr., had 
the officer to garnishee K, Jr., before the last-named 
justice, as a debtor of C. The questionis, could K, Jr., 
be garnished as a debtor of C, after levy had been 
made up on sufficient property to satisfy the judgment 
C had against K, Jr. F. W. 
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Of ALL the Current Opinions of ALL the State 
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1, ABATEMENT AND REVIVAL. — Code Civil Proc, N. Y. 
§§ 755, 757, authorizing the revival of actions in the 
name of the personal representative of a deceased 
plaintiff, does not apply to a special proceeding to va- 
cate an assessment for the cost of a sewer, and there is 
no authority to revive such proceedings.— Jn re Palmer, 
N. Y., 22 N. E. Rep. 221. 

2. APPEAL—Review.—Irregularities of the clerk below 
in entering judgment, as where he enters judgment 
while there is a stay of proceedings, or where he in- 
serts in it a provision not authorized by the direction 
or order for judgment, must be passed on by the court 
below before this court will consider them. — Lundberg 
v. Single Men’s Endowment Ass’n., Minn., 48 N. W. Rep. 
394. 

3. ASSIGNMENT FOR BENEFIT OF CREDITORS.—An order 
or decree of a court appointing A as assignee in place 
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of, and as the successor of, B, the former assignee in an 
assignment for the benefit of creditors, impliedly dis 
charges B as assignee.—Stahl v. Mitchell, Minn., 43 N. W. 
Rep. 385. 

4, ASSIGNMENT FOR BENEFIT OF CREDITORS. — Where 
one member of an attached firm made an assignment 
in absence of other member and eleven days thereafter 
the absent partner, who had returned in the mean- 
time, subscribed and acknowledged the same instru- 
ment, thereby surrendering his individual property to 
the jurisdiction of the court for the purposes of the trust: 
Held that as this individual property was not brought 
into court within the period of ten days immediately 
following the attachment, the proceeding was invalid, 
and ineffectual as an assignment, under the insolvency 
act.— Thompson v. Winona Harveston Works, Minn., 43 N. 
W. Rep. 383. 

5, ATTACHMENT— Bond.— An undertaking in attach- 
ment, s]gned by the sureties alone, and not signed by 
the plaintiff in the action, is not void. And where an 
attachmentis wrongfully issued, a suit can be main- 
tained on such undertaking without making the attach- 
ment plaintiff a party to the action. — Eckmanv. Ham- 
mond, Neb., 43 N. W. Rep. 397. 

6. CARRIERS—Regulations.—Railroad companies have 
the right to adopt reasonable regulations as to the 
method of paying farés by passengers, and may dis- 
criminate between fares paid for tickets at stations and 
those paid in the cars. — McGowen v. Morgan’s, etc. R. 
Co., La., 6 South. Rep. 606. 

7. CERTIORARI — Guardian’s Bond. — Certiorari is the 
proper remedy to review an order of the circuit court 
reversing a probate order which refused permission to 
sue on a guardian’s bond, and the objection that, if the 
order of the circuit court is reversed, the cause would 
stand in the circuit court to be tried de novo, and that 
the supreme court is given no power to reinstate the 
case in the probate court, is immaterial, as the reversal 
and setting aside of the order would carry with it the 
reinstatement of the probate order. — Welch v. Van 
Auken, Mich., 43 N. W. Rep. 371. 

8. CONSTITUTIONAL Law. — Under the constitution of 
Indiana, declaring that the principal of the school fund 
may be increased but shall never be diminished, and 
that the several counties shall be held liable for so 
much of the same as may be intrusted to them, the act 
of December, 1865, providing that the county «uditor’s 
report of the amount of school funds held in trust, 
when approved by the superintendent of public in- 
struction, shall be taken as conclusive evidence of the 
facts therein contained, is unconstitutional. — Howard 
County v. State, Ind., 22 N. E. Rep. 255. 


9. ConTRACT—Evidence.—In an action ona contract 
to pay a specified sum for work, evidence for defend- 
ant as to the value of the work is admissible.— Gibney v. 
Turner, Ark., 128. W. Rep. 201. 

10. CONTRACT— Rescission. — Where a party entered 
into a contract with the owners of the main building in 
the exposition grounds to take down the trussess and 
spars, and the owner, while the contractor was at work 
within the building, stripped it of sheathing, rafters, 
purlines, and braces, so that the trusses and spars fell, 
some of which killed two of the contractor’s employees 
and wounded another: Held, that he was justified in 
quitting the work, and abandoning his contract, and 
that the owner of the building should pay him as dam- 
ages the profits which he would have earned as though 
he had completed his contract.— Lynch v. Sellers, La.,6 
South. Rep. 561. 

11. CONTRACT —Improvements ou Public Land.— One 
who has made improvements on public lands may sell 
them, and they will constitute a good consideration for 
a promise to pay the price. — O’ Hanlon v. Denvir, Cal., 22 
Pac. Rep. 407. 

12, ConTRACT—Reformation.—Equity may reform and 
correct even contracts unambiguous on their face on 
clear proof that, through fraud orerror,the written 
instrument has been made to express a different pur- 








pose from that which the parties had agreed on and 
had intended to embody therein; but to support relief 
there must be clear proof of the antecedent contract 
and of the error in committing it to writing. — Ker v. 
Evershed, La., 6 South. Rep. 566. 

13. CORPORATIONS—Officers. — Where the director of a 
turnpike company renders services and furnishes 
materials to the company, which are necessary to the 
completion of its road, heis entitled to a reasonable 
compensation therefor.— Greensboro, etc. Turnpike Co. v. 
Stratton, Ind., 22 N. E. Rep. 247. 

14, CRIMINAL LAW— Larceny.— On a trial of an indict- 
ment for larceny, defined generally in Pen. Code Cal. § 
484, a charge that one who finds lost property under 
circumstances which give him knowledge of or means 
of inquiry as to the true owner, and who appropriates 
such property to his own use, without first making 
reasonable and just efforts to restore the property, is 


guilty of larceny, is proper. — People v. Buelna, Cal., 22 
Pac, Rep. 696. 
15. CRIMINAL PRACTICE. — In acriminal prosecution, 


where the attorney on the part of the State in his clos- 
ing argument refers to the fact that the defendant failed 
to deny the charge or to testify on her own behalf, or 
uses language calculated to call the attention of the 
jury to such facts: Held, that for such irregularity the 
defendant, on a proper motion, should be granted a 
new trial.—State v. Tennison, Kan., 22 Pac. Rep. 429. 

16. CRIMINAL PRACTICE—Judgment. — For the purpose 
of administering justice the district court has a very 
wide and extended discretion in opening up judg- 
ments, and in setting aside or modifying proceedings 
had before it, if it does so at the same term, at which 
the judgment or proceedings are had, and ifall the 
parties are presentin the court,and no advantage is 
taken of either party. — State v. Sowders, Kan., 22 Pac. 
Rep. 425. 

17. DAMAGES.— Where a contract, specifying one cer- 
tain sum as liquidated damages, contains various 
stipulations, to ail of which the clause as to damages is 
clearly applicable, such stipulations either varying 
greatly in their character and importance, or being of 
such a nature that the damages from a breach of some 
of them could be easily and certainly measured the lat- 
ter should be regarded as a penalty and not as liquidated 
damages.—Carter v. Strom, Minn., 43 N. W. Rep. 394. 


18. DEED—Bona Fide Purchasers.— Though a convey- 
ance may be Void as between the parties, on account of 
undue influence, the bona fide mortgagee or subsequent 
purchaser for value, and without notice, will be pro- 
tected.— Valentine v. Lunt, N. Y., 22 N. E. Rep. 209. 


19. EXECUTION — Exemption. — The fact that relator, 
who was the head of a family, transferred the property 
to his wife, who instituted an action of replevin against 
the officer making the levy, but was unsuccessful in 
her suit, the property being held to be that of her hus- 
band, will not deprive the debtor of the benefit of the 
exemption laws, even though he may have testified 
upon the trial thatthe property belonged to his wife, 
and that he had no interest in it. — State v. Carson, Neb., 
43 N. W. Rep. 361. 

20. EXECUTORS AND ADMINISTRATORS.— Under § 202 of 
ch. 23 of the compiled statutes an administrator of an 
intestate’s estate may maintain an action of ejectment 
for the recovery and possession of real property for the 
necessary purposes of administration. — Dundas v. Car- 
son, Neb., 43 N. W. Rep. 399. 

21. FALSE REPRESENTATIONS.—In an action of replevin 
forthe possession of personal property, which it is 
alleged had been transferred to the defendant in the 
action in exchange for res] estate in another State, and 
with which the defendant was acquainted and plaintiff 
not, plaintiff's want of acquaintance being known to 
the defendant, it was held no error for the court to 
permit the plaintiff in the action to testify that the de- 
fendant represented the property to be worth the sum 
of $3,000, by reason of its quality and locat on, when at 
the same time the defendant knew it *** * t worth 
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over half that sum. — Cressler v. Reese, Neb., 43 N. W, 
Rep. 363. 

22, FALSE REPRESENTATIONS. — A pleading which al- 
leges that the sellers of certain machinery, being 
experts, falsely, and with intent to deceive, represented 
that the machinery, when properly adjusted, would 
have the capacity of doing certain work, without al- 
leging that the sellers knew, or had reason to believe, 
that the representation was untrue, is not sufficient to 
show fraud. — Conant v. National Stnte Bank, Ind., 22 N. 
E. Rep. 250. 

23. FrauD— Concealment. — The concealment of mat- 
ters which the policy of the law requires should be 
made public, as the withholding of a deed or mortgage 
from record for a considerable time, is a badge of 
fraud; and an agreement between the grantor of a trust- 
deed and the benefieiary that the deed is not to be re- 
corded as provided by law, that it may not affect the 
financial standing of the grantor, is express evidence 
of fraudulent intent. When such fraudulent agree- 
ment is carried out by concealing the existence of the 
trust-deed, and also by representing the credit of the 
grantor as good, when the parties must have known it 
was at best doubtful, whereby the grantor is enabled to 
obtain large credit from those who are misled by such 
representations, the evidence of fraud is conclusive.— 
Stock Growers Bank v. Newton, Colo., 22 Pac. Rep. 444. 

24. FRAUDULENT CONVEYANCE. -- Facts and circum- 
stances necessary to establish a conveyance as fraudu- 
lent.—Albertoli v. Branham, Cal., 22 Pac. Rep. 404. 

25. FRAUDULENT CONVEYANCE.— The preference by a 
debtor of a bona fide creditor to the exclusion of other 
creditors is not of itself necessarily fraudulent.— Britton 
v. Boyer, Neb., 43 N. W. Rep. 356. 

26. GARNISHMENT.—One who has been paid in advance 
for services which he has agreed to render is not sub- 
ject to garnishment therefor at the suit of his employ- 
er’s creditors.—Boyd v. Brown, Ind., 22 N. E. Rep. 249. 

27. Highways — Abandonment. — Where the public 
have acquired a right to use a highway by five years’ 
user, as prescribed by statute, non-user for less than 
that period will not create an abandonment by opera- 
tion of law.— Rose v. Botiyer,Cal., 22 Pac. Rep. 393. 


28. HigHways—Estoppel.—It is to late for a non-resi- 
dent owner of land through which a public road has 
been located and ordered opened, and who appeared 
before the board of county commissioners and agreed 
with them that ifthey would reconsider their action, 
and locate only a part of the road, and reject a portion, 
he would waive all damages occasioned by the location, 
and the board assented to his proposition, and recon- 
sidered their action, and located only the part agreed 
upon, to urge upon an appeal that the waiver was by 
parol, and not binding upon him.— Butler v. Board, Kan., 
22 Pac. Rep. 421. 

29. HUSBAND AMD WIFE.—Notwithstanding the proof 
should show that a married woman signed an act of 
sale of her paraphernal property at the instance of, 
and through the coercion exercised by herjhusband an- 
tecedent to the sale, yet, if she subsequently do acts 
evincing an acquiescence therein, she will be thereby 
eoncluded and debarred from asserting the nullity of 
the contract.—Morrow v. Goudchauz, La.,-6 South Rep. 
563. 


80. HUSBAND AND WIFE.—In an action against hus- 
band and wife upon their joint note and mortgage, a 
complaint which alleges that the consideration for the 
note was money borrowed by the defendants, that they 
executed the mortgage to secure the note, and that 
they owned the mortgaged land as tenants by the en- 
tirety, states a good cause of action against the wife.— 
Jenne v. Burt, Ind., 22 N. E. Rep. 256. 

31. INJUNCTION.—A perpetual injunction will not be 
granted on the final trial against a city, to restrain its 
officers from issuing, selling, and delivering its bonds in 
aid of local improvements, when there is an express 
finding by the trial court that said bonds had been is- 
sued sold, and delivered before service of a temporary 








restrainiug order issued at the commencement of the 
action.—City of Alma v. Loehr, Kan., 22 Pac. Rep. 424. 


32. INSURANCE—Forfeiture.—When a policy is avoided 
by the existence of prior insurance, unknown to the 
insuring company, the fact that the agent issuing the 
latter policy might have learned of the prior insurance 
by the exercise of diligence will not relieve from the 
forfeiture, and render the last insuring compang liable. 
—Landersv. Cooper, N. Y., 22 N. E. Rep. 212. 

33. INSURANCE—Description. — Question as to suffi- 
ciency of the discription made by agent in drafting the 
policy to cover wheat in elevator intended to be in- 
sured.— Pettit v. State Ins. Co., Minn., 43 N. W. Rep. 378. 

34. INSURANCE.—It is not neccessary to the vulidity of 


“the policy that the name of the assured should appear 


in the contract. He may be described in other ways 
than by name.— Weed v. Landon ¢ Lancashire Fire Ins. 
Co., N. Y., 22 N. E. Rep. 231. 

35. INSURANCE — Misrepresentation \.—Misrepresenta- 
tions by an agent of an insurance company as to its sulv- 
ency and financial standing, whereby an applicant is 
induced to take out and pay for a policy, are material, 
and ground for rescission by the insured.—New Era Life 
Ass'n v. Weigle, Pa., 18 Atl. Rep. 393. 

36. INTOXICATING LIQUORS. — That the mere giving 
away of intoxicating liquors, when not upon a pretext, 
or with any intention or purpose to violate the law, is 
not necessarily acrime, without reference to the cir- 
cumstances, condition, or necessity under which the 
gift was made.—Statev. Ball, Neb., 48 N. W. Rep. 398. 

87. LANDLORD AND TENANT—Lease.—When a contract 
of lease is entered into, and the parties in said lease 
also stipulate as to the manner of the cultivation of the 
place, and the lessor, by his duly atithorized agent, 
makes no objection to the acts of lessee, although au- 
thorized by the lease to do so, it will be too late to raise 
objections after the crop has been made.— Young v. Gay, 
La.. 6 South Rep. 608. 

38. LANDLORD AND TENANT—Attornment.—The ancient 
common-law doctrine of attornment by tenants is not 
in force in this State.—Jones v. Rigby, Minn., 43 N. W. 
Rep. 390. 

39. LIFE INSURANCE—Application.—An insurance com- 
pany is estopped to deny its liability on a policy on the 
ground of false representations in the application, 
which are declared by the policy to be warranties, if, at 
the time the policy was issued, it personally, or through 
its agent, knew or had notice of the facts concerning 
which the representations were made. — Pudritzky v. 
Supreme Lodge, Mich., 48 N. W. Rep. 373. 


40. MALJCIOUS PROSECUTION— Replevin. — An action 
may be maintained for the prosecution of a civil suit 
maliciously and without probable cause, even though 
there was no interference with the person or property 
of the defendant.— McPherson v. Runyon, Minn., 43 N. W. 
Rep. 892. 

41. MASTER AND SERVANT—Negligence.—Question as to 
negligence of defendant where plaintiff was injured 
turning an engine on the turn-table, which was in bad 
order.—McDonald v. Chicago, etc. Ry. Co., Minn., 43 N. W. 
Rep. 380. 

42. MASTER ANN SERVANT—Negligence.—When the un- 
disputed evidence shows that the machinery by which 
the servant was killed was that in general use, was re- 
garded as reasonably safe, if prudently used, the mas- 
ter is not Hable, as he is only required to furnish ap- 
pliances reasonably safe, though better ones exist.— 
Lehigh ¢ W. Coal Co.v. Hayes, Pa., 18 Atl. Rep. 387. 


48. MECHANICS’ LIENS.—Where the account for a lien 
for materials furnished states the items and dates when 
they were delivered, and the same is duly verified, and 
appears to have been filed in time, a variance in the 
proof as to the time when one of several items were 
furnished, or mistake or inaccuracy in the statement of 
the dates in the affidavit annexed to such account, no 
prejudice arppearing, will not be fatal to the lien.— 
Linne v. Stout, Minn., 43 N. W. Rep., 377. 
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44. MECHANICS’ LIgNS.—As the right to a lien does not 
attach until the materials have been used, plaintiff does 
not lose such right by a failure to file its claim within 30 
days after the materials were furnished.—Cal. Powder 
Works v. Blue Tent, etc. Gold Mines, Cal., 22 Pac. Rep. 391. 


45. MECHANICS’ LIENS.—A Claim of lien, filed by ma- 
terial-man, giving the names of several persons to 
whom different portions of the material were furnished 
at different times, without any designation as to what 
portion was furnished to each severally, does not suf- 
fiiciently comply with Code Civil Proc. Cal. § 1187, re- 
quiring the claim to state “the name of the person by 
whom he was employed, or to whom he furnished the 
materials.’’"—Gordon Hardware Co.,v. San Francisco, etc. 
R. Co., Cal., 22 Pac. Rep. 406, 

46. MINES AND MINING.—A true cross-vein is excepted 
out of the grant of the patent by virtue of section 2336, 
Rev. St. U.S. And, whethera junior ora senior loca 
tion, it is not affected by failure to adverse, except at 
the point of actual lode intersection. But section 2344 
does not ex proprio vigore reserve out of the grant rights 
other than cross-veins acquired prior to the act of 1872, 
but secures the protection of such rights to those who 
avail themselves of the adverse procedure prescribed 
by the act itself.—Leev. Stahl, Cal., 22 Pac. Rep. 436. 


47. MORTGAGE—Redemption.—A court of chancery af- 
ter asertaining that a transfer by absolute deed with a 
contract for reconveyance is a mortgage will allow the 
mortgagor to redeem after the time agreed upon, 
though the parties have attempted to make time of the 
essence of the contract.—Jackson v. Lynch, Ul.. 22 N. E. 
Rep. 246. 

48. MUNICIPAL CORPORATIONS—Assessment.—A special 
assessment without notice tothe property owner and 
opportunity to be heard is wanting in “due process of 
law,” though neither the city nor State laws require 
such notice, and its enforcement will be enjoined.— 
Murdock v. City of Cincinnati, U.8.C.C. (Ohio), 39 Fed. 
Rep. 891. : 

49. MUNICIPAL CORPORATIONS—Taxation.—A city char- 
ter provided that if realty couid not be sold for the 
amount of taxes, interest, and cost, the city auditor 
should, if so directed, bid it off to the city for that 
amount, and make a record of the fact of the sule to 
the city. No certificate was to issue upon such sule, 
but any person might thereafter pay to the collector 
the sum so bid, and receive a certificate, which should 
be assigned to him by the city auditor, which certiti- 
cate should vest all interest of the city in the realty, 
and entitle such person to the same rights and privi 
leges as if he had purchased the same at a tax sale. 
Held, that the bidding in by the city constituted a pub- 
lic sale for taxes within the meaning of the section con 
ferring upon the auditor power to offer at public sale 
property on which taxes were due, and in the absence 
of any express authority in the charter, the auditor had 
no power to subsequently offer it for sule.—Bannon v. 
Burnes, U. 8. C. C. (Mo.), 39 Fed. Rep. 892. 

50. MUNICIPAL CORPORATIONS.—In an action against a 
city to recover for the depreciation in the value of 
property by reason of lowering the grade of the street 
in front of such property, it is not error to permita 
witness to testify that the property is worth a certain 
sum less, or one-third less, on account of the change of 
grade, where such witness has already testified what 
the value was before the grade was altered.—City of 
Topekav. Martineau, Kan., 22 Pac Rep. 419. 

51. MUNICIPAL CORPORATIONS. — “Property adjoining 
the locality to be affected” within Const. Ark. Art. 19, § 
27, is any property adjoining or near the improvment 
which is physically affected, or the value of which is 
commercially affected, direcily by the improvement, to 
a degree in excess of the effect on the property in the 
town or city generally.—City v. Katzenstein, Ark., 128. 
W. Rep. 198. 


52. NEGLIGENCE—Trespasser.— A railroad company is 
not liable to a trespasser injured, for its agents’ negli- 








gence in failing to discover him in a dangerous posi- 
tion.—Brown v. S. Gg L., etc. Ry. Co., Ark., 128. W. Rep. 
203. 

53. NEGLIGENCE—Fires. — In an action against a rail- 
road company for the value of property alleged to have 
been negligently destroyed by fire from defendant’s 
engine, where there is a special verdict that defendant 
negligently left combustible material on its right of 
way, andthat such negligence caused the fire which 
destroyed plaintiff's property, failure to find expressly 
that the fire originated in such combustible material is 
not fatal to a judgment for plaintiff. — Abbotv. Gore, 
Wis., 438 N. W. Rep. 365. 

54. NEGLIGENCE — Railroad Company. — In an action 
for personal injuries caused by plaintiff’s team running 
away: Held, that it was error to refuse to charge that 
the authority to operate a railroad includes the right 
to make the noises incident to the operation of its 
engines; that defendants were not liable, while exer- 
cising their right in a lawful manner, for injuries caused 
by horses on the highways taking fright at such noises; 
and that, so far as noises in operating the engine were 
concerned, defendants were not guilty of negligence,— 
Abbot v. Kalbus, Wis., 43 N. W. Rep. 367. 

55. NEGLIGENCE—Machinery.— Where defendants use 
an elevator for the purpose of lifting persons forty feet 
vertically, they are carriers of passengers, and are 
liable for any defect or flaw in the machinery which is 
discoverable on a reasonable and careful examination 
according to the best known tests reasonably practi- 
cable.—7readwellv. Whittier, Cal., 22 Pac. Rep. 266. 

56. NEGO: IABLE INSTRUMENT—Evidence.— In a suit on 
a note, testimony as to payments made on it by defend- 
ant, as to which witness knew nothing personally, is 
hearsay, and inadmissible. — Sangster v. Delton, Ark., 12 
8. W. Rep. 202. 

57. NEGOTIABLE INSTRUMENT— Escrow.—One in whose 
hands a promissory note is placed in escrow, and who, 
by delivering it contrary to the terms of the escrow, 
cowpels the maker tO pay the note to an innocent in- 
dorszee, is liable therefor in damages to the maker. — 
Riggs v. Trees, Ind., 22 N. E. Rep. 254. 


58. PARTNERSHIP—Impossible Conditions.—By articles 
of copartnership defendants agreed to contribute their 
factory buildings and premises as part of their capital 
stock upon a Certain valuation, and to receive the same 
back again, upon the dissolution of the firm, at the 
same valuation. They conveyed the premises to the 
members of the firm, and thereafter the buildings were 
destroyed by fire: Held, that upon dissolution of the 
copartnership the agreement to receive back the prem- 
ises for the agreed sum would not be enforced, as a 
reconveyance was no longer possible. — Goldman v. 
Rosenberg, N. Y., 22 N. E. Rep. 259. 

69. PARTNERSHIP.—In the formation of a limited part- 
nership the provisions of the statute must be strictly 
complied with, and the contribution of the special 
partner must be in actual cash, otherwise his liability 
will be that of a general partner. — Jn re Allen’s Estate, 
Clajlin v. Sattler, Minn., 43 N. W. Rep. 382. 


60, PARTNERKSHIP.—One partner should not be charged 
with a debt due to the partnership on the ground that 
through his neglect it was barred by the statute of limit- 
ations, where the other partner was familiar with the 
debts due the partnership, and could have enforced 
payment of the same. — Chalmers v. Chulmers, Cal., 22 
Pac. Rep, 395. 

61. PAYMENT. — Suit having been instituted upon a 
promissory note against a defendant as assignor, he 
transmitted to the plaintiff by mail a draftin part pay- 
ment upon said note, accompanying the same with a 
written request to dismiss such suit: Held, that the 
acceptance of the draft by plaintiff under the circum- 
stances did not entitle the defendant to a dismissal of 
the suit as a matter of right, but that the plaintiff might 
prosecute the suit to®judgment, notwithstanding such 
request.—Hamill v. German Nat. Bank, Colo., 22 Pac. Rep. 
438. 


THE CENTRAL LAW JOURNAL 


No. 22 








62. PRACTICE — Dismissal. — An action may be dis- 
missed without prejudice to a future action by a plaint- 
iff before the final submission of the case to the jury or 
court, where the trial is to the court, and such dismis- 
sal may be made at the option of the plaintiff, without 
leave of the court. It is a right specially given by stat- 
ute, which the court has no power to refuse.— Grimes v. 
Chamberlain, Neb., 43 N. W. Rep. 395. 

63. PRACTICE—New Trial. — The statutory right to a 
new trial, in actions for the recovery of land, given by 
Rev. St. Ind. § 1064, does not apply to an action brought 
by a judgment creditor to have land standing in the 
name of a third person declared to be the property of 
his debtor, and subjected to the lien of his judgment. — 
Liggett v. Hinkley, Ind., 22 N. E. Rep. 256. 

64. PRACTICE— Dismissal. — The plaintiff may discon- 
tinue his suit at any stage previous to judgment, and 
that right on the part of an attaching or seizing cred- 
itoris not affected by the fact that a third person has 
intervened for the purpose of claiming the owrership 
of the property attached.— Meyers v. Burtle, La., 6 South. 
Rep. 607. 

65. PRINCIPAL AND AGENT. — A principal is bound by 
the acts of his agent to the extent of the apparent au- 
thority conferred on him —Levy v. First Nat. Bank, Neb., 
43 N. W. Rep. 354. 

66. QUIETING TiTLE. — Under Code Civil Proc. Cal. § 
738, providing that “an action may be brought by any 
person against another, who claims an estate or inter- 
est in real property adverse to him, for the purpose of 
determining such adverse claim,’ an administrator 
may maintain an action to quiet title to real property 
of his decedent. — Pennie v. Hildreth, Cal., 22 Pac. Rep. 


a QUIETING TITLE.—A complaint showing that plaint- 
iffs’ grantor attempted to convey certain lands to de- 
fendant’s grantor and by mistake included too much 
land in the deed; that the lund thus included has never 
been taken possession of by defendant or his grantors, 
but has remained in possession of plaintiffs and their 
grantors,—states a cause of action to quiet title, and is 
not barred by the statutes of limitations. — Smith v. Ir- 
ving, Cal., 22 Pac Rep. 409. 

68. REFEREE.—In the proceeding authorized by Rev. 
St. N. Y. (7th Ed.) §§ 36, 37, providing for reference of 
claims disallowed by an executor, the latter of which 
sections gives the referee the same powers as he would 
haveinan action in which the court might directa 
reference, the referee cannot allow the claimant to 
withdraw, after reference, a part of his claim.—Zidred 
v. Eames, N. Y., 22 N. E. Rep. 216. 

69. REMOVAL OF CAUSES — Separable Controversy.— 
Rev. St. Mo. 1879, § 3206, which gives contractors and 
material-men a lien on a railroad for work and labor 
done and for materials furnished, provides that in suits 
by a subcontractor to enforce a lien it shall be optional 
with him to make or not to make the contractor a party 
defendant. When the contractor is made a party, the 
Statute contemplates a personal judgement against 
him as an ordinary cases, with a conditional clause 
that, if sufficient property of his is not found, the resi- 
due be made out of the property charged. When he is 
not made a party, there is only a special finding of the 
amount due, and a judgment that it be made out of the 
property charged. Held, that when the contractors are 
made parties there are not two separate causes of ac- 
tion, and hence the controversy between the plaintiff 
and the railroad company is not a separate one within 
the meaning of the act of 1887, § 2, cl. 3.— Ames v. Chicago 
etc. Ry. Co., U. 8. C. C. (Mo.,) 39 Fed. Rep. 881. 

70. REMOVAL OF CAUSES— Local Prejudice.—In sup- 
port of a petition for removal of the federal court plaint- 
iff filed an affidavit signed by several citizens of the 
county in which defendant resided, stating in general 
terms that from prejudice and local influence the 
plaintiff could not obtain a fair trial in that county, or 
in the judicial district. The facts s®ated in the affidavit 
were that the defendant had a large and influential busi- 
ness connection in the county and district, and that 








the counties had had more or less litgation in their cor- 
porate capacity, which had excited a prejudice against 
non-resident corporations. This affidavit was contro- 
verted by one signed by numerous citizens of the vicin- 
ity. Held, that the petition would be denied.—Carson ¢ 
Rand Lumber Co. v. Holtzclaw, U.8.C.C. (Mo.), 39 Fed. 
Rep. 885. 

71. REPLEVIN—U. 8S. Marshal. — The rule that prop- 
erty held by a United States marshal under attachment 
cannot be interfered with by process from a State 
does not apply to replevin where the pleadings show 
that the consent of the federal court to proceed against 
the marshal was first obtained.— Smith v. Jensen, Cal., 
22 Pac. Rep. 434. 

72. SALE—Warranty.—Under the conditional warranty 
on the sale of harvester the purchaser agreed to return 
it to the seller if it failed todo its work properly. Af- 
ter a trial of the machine, and its failure,the purchaser 
is relieved from his agreement to return it when, on an 
offer to do so, the seller told him he would not aecept 
it.— Champion Mach. Co. v. Mann, Kan., 22 Pac. Rep. 417. 

73. SPECIFIC PERFORMANCE. — Where the possession 
shown under an alleged parol gift of land and the im- 
provements erected thereon are such as would be con- 
sistent with a mere license to cut wood and make 
sugar, and the possession has no definite measure or 
boundaries, specific performance of the parol gift can- 
not be enfor:ed. — Ogsbury v. Ogsbury, N. Y.,22.N. E. 
Rep. 219. 

74, TENDER.—Where one party by his acts renders a 
tender useless and foolish, the other party is not re- 
quired to make the tender. — Chinn v. Bretches, Kan., 22 
Pac. Rep. 426. 

75. VENDOR AND VENDEE. — The right of a vendee in 
possession of land under a contract of sale, to recover 
the value of his improvements upon a rescission of the 
contract by the vendor, rests upon principles of equity, 
and not on provisions relating to claims for improve- 
ments in the Texas statutes regulating trespass to try 
title. — Eberling v. Duetscher Verein, Tex., 128. W. Rep. 
205. 

76. VENDOR AND VENDEE.— A purchaser of real prop- 
erty, entitled to a warranty deed, is not obliged to 
accept the deed of a third party. He has a right to in- 
sist upon a conveyance from his vendor, and that the 
title to the premises be perfect in the vendor at the 
time of its delivery. — Steiner v. Zwickey, Minn., 43 N. W. 
Rep. 376. 

77. VEXUE.—In an action before a justice to recover 
taxes paid for defendant, the answer averred illegality 
of the taxes; whereupon, as required by Code Civil 
Proc. Cal. § 838, the cause was certified to the superior 
court of the county. Held, under section 396, providing 
that the trial may by had in the county in which an ac- 
tion is brought, though it be not the proper county, 
unless defendant, at the time he appears and answers 
or demurs, demands in writing that the trial be had in 
the proper county, that a demand fer change of venue, 
made in the superior court, was too late.—Poweli v. 
Sutro, Cal., 22 Pac. Rep. 308. 

78. WATER AND WATER-COURSES.—For a water-course 
there must be a channel, a bed tothe stream, and not 
merely low land or a slough over which water flows.— 
Chicago, ete. R. Co. v. Morrow, Kan., 22 Pac. Rep. 413. 


79. WITNESS—Impeachment.—Where plaintiff testifies 
on cross-examination that she was married to A B, ata 
certain time, evidence that she was at that time the 
wife of another man, and had testified in another case 
that she was married to that other before the time 
mentioned, is not inconsistent with her testimony, and 
is not admissible to impeach her.—Evans v. DeLay, Cal., 
22 Pac. Rep. 408. - 

80. WITNESS—Impeachment.—It is not error to cross- 
examine a witness on a second trial as to matters testi 
fied to by her on aformer trial, nor to show by other 
witnesses what such witnesses testified to for the pur- 
pose of impeachment.— Wacha v. Brown, lowa, 43 N. W. 
Rep. 269. 








